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Before SEYMOUR, HENRY and O"BRIEN, Circuit Judges.

SEYMOUR, Circuit Judge.

Zuni Public School District 89 (Zuni) and Gallup-McKinley County Publi
School District No. 1 (Gallup-McKinley) seek review of a final decision of
Secretary of Education which addressed whether, and to what extent, the St:
New Mexico can consider its receipt of federal Impact Aid when making its ¢
statewide distributions of educational funds. Both Zuni and Gallup-McKinle
filed timely petitions for review of the Secretary"s decision. We exercise
jJurisdiction pursuant to 20 U.S.C. 7711(b) (1) and affirm.

1

In October 1999, Zuni filed an objection to a certification made by tt
Department of Education that the State of New Mexico was equalized pursuant
20 U.S.C. 7709(b) and the corresponding regulations at 34 C.F.R. 222 _1¢
(1) This certification allows New Mexico to offset its contributions to loc
agencies (LEAs),(2) including Zuni and Gallup-McKinley, by a proportion of
federal Impact Aid payments made to those LEAs. See 20 U.S.C. 7702, 770:
7709(d) (D) (B). In November 1999, Gallup-McKinley filed a similar objectior
with the Department, alleging that New Mexico took an inappropriate proport
of Impact Act funds into consideration when determining state aid, in viol:
20 U.S.C. 7709(d)(1) and 34 C.F.R. 222.163(a)-(3)

(@&D) In outlining the general parameters for determining whether a state
equalized, 20 U.S.C. 7709(b)(2) provides:
(A) . . . [A] program of State aid equalizes expenditures among local

educational agencies if, in the second fiscal year preceding the fiscal
year for which the determination is made, the amount of per-pupil
expenditures made by . . . the local educational agency in the State
with the highest such per-pupil expenditures or revenues did not
exceed the amount of such per-pupil expenditures made by . . . the
local educational agency in the State with the lowest such
expenditures or revenues by more than 25 percent. (B) . . . In
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making a determination under this subsection, the Secretary shall--

(i) disregard local educational agencies with per-pupil expenditures

or revenues above the 95th percentile or below the 5th percentile of
such expenditures or revenues in the State; and (ii) take into account
the extent to which a program of State aid reflects the additional cost
of providing free public education in particular types of local
educational agencies, such as those that are geographically isolated,
or to particular types of students, such as children with disabilities.
20 U.S.C. 7709(b)(2). The corresponding regulation uses similar language.
The Secretary considers that a State aid program equalizes

expenditures if the disparity in the amount of current expenditures or
revenues per pupil for free public education among LEAs in the State

is no more than 25 percent. In determining the disparity percentage,
the Secretary disregards LEAs with per pupil expenditures or

revenues above the 95th or below the 5th percentile of those
expenditures or revenues in the State. The method for calculating the
percentage of disparity in a State is in the appendix to this subpart.
34 C.F.R. 222.162(a).

@) In New Mexico, local educational agencies (LEAs) are called school
districts.
A Section 7709(d)(1) states:

IT a State has iIn effect a program of State aid for free public
education in any fiscal year, which is designed to equalize
expenditures for free public education among the local educational
agencies of that State, payments under this subchapter for any fiscal
year may be taken into consideration by such State in determining the relail
(A) financial resources available to local educational
agencies in that State; and (B) financial need of such agencies for the
provision of free public education for children served by such
agency, except that a State may consider as local resources funds
received under this subchapter only in proportion to the share that
local tax revenues covered under a State equalization program are of
total local tax revenues.
20 U.S.C. 7709(d)(1). The regulation re-articulates the statutory directi
also indicates that "[d]eterminations of proportionality must be made on a
by-case basis for each LEA affected and not on the basis of a general rule
applied throughout a State.” 34 C.F.R. 222.163(a).

The objections of Zuni and Gallup-McKinley were consolidated for the
purposes of administrative adjudication. An administrative law judge (ALJ]
issued a decision sustaining the Department®s certification and rejected al
arguments presented by Zuni and Gallup-McKinley. Both school districts
appealed the ALJ"s decision to the Secretary, who affirmed the ALJ"s decisi
We will discuss as necessary any additional relevant facts throughout the ¢
of this opinion.(4)

1

Zuni frames its challenge on appeal as "whether the United States Dep:
Education and State of New Mexico applied the mandatory
statutory formula for determining whether a state has an equalized funding
for its schools which would entitle the state to take credit for federal Ir
funding.” Aplt. br. at 2. As we will detail below, the Secretary determir
State of New Mexico was equalized under 20 U.S.C. 7709, and reached this
decision by reference to and application of the implementing regulations ar
appendix supporting the statute. See 34 C.F.R. 222.162(a); 34 C.F.R. pt.
subpt. K, app. Thus, we must determine

whether the text of the statute resolves the issue, or if not, whethel

the [Department®s] interpretation [as evidenced by its application of

the regulatory index] is permissible in light of the deference to be
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accorded to the agency under the statutory scheme. If the statute
speaks clearly to the precise question at issue, we must give effect 1
the unambiguously expressed intent of Congress. |If the statute is
instead silent or ambiguous with respect to the specific issue, we
must sustain the agency®s interpretation if it is based on a permissil
construction of the statute.

Yellow Transp., Inc. v. Michigan, 537 U.S. 36, 45 (2002) (quoting Chevron,
U.S.A_., Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837, 842-43 (198
Barnhart v. Walton, 535 U.S. 212, 217-18 (2002)). 1In so doing, it is impol
us to examine the current statute as well as its implementing regulations ¢
appendix, and the history accompanying each.

Impact Aid is compensatory financial assistance paid by the United St:
to an LEA experiencing financial burdens because the LEA"s ability to raise

@ Due to its interest in this controversy, the State of New Mexico w:
permitted by the ALJ to intervene below. Likewise, this court granted New
Mexico®"s motion to intervene as a party iIn this case on appeal. However, v
New Mexico"s October 30, 2003, motion to supplement the record with a
supplemental appendix adding material that was not before the administratin
agency.

revenues has been limited as a result of the real property within its bounc
having tax exempt status due to the property"s acquisition by the federal
government, or because the LEA educates children residing on, or whose pare
are employed on federal property, including Indian lands. See 20 U.S.C.
7714.

Generally, states are prohibited from reducing the state aid they pro\
their LEAs if the LEAs receive Impact Aid. See 20 U.S.C. 7709(a). Purst
to 20 U.S.C. 7709(b), however, if a state is certified by the Department
having a program of state aid ""that equalizes expenditures for free public
education among local educational agencies in the State,” id., then the st
permitted to factor in the receipt of Impact Aid funds when making its own
distributions of educational aid to its LEAs. The statute sets out a genel
disparity test to determine whether a state is equalized. Under this test,
ranked in descending order by their per-pupil expenditures or revenues. I
LEA that is ranked highest in terms of its per-pupil expenditures or revent
not exceed the per-pupil revenues or expenditures of the lowest ranked LEA
more than twenty-five percent, then the state qualifies as equalized under
statute. 20 U.S.C. 7709(b) () (A).

In making this calculation, LEAs ranked at the extremes with the highe
and lowest per-pupil expenditures are excluded. As directed by the statute

educational agencies with per-pupil expenditures or revenues above the 95tt
percentile or below the 5th percentile of such expenditures or revenues in
State,™ 20 U.S.C. 7709(b)(2)(B) (1), are disregarded when determining whet
twenty-five percent disparity exists between the highest and lowest LEAs.

The exception detailed in 20 U.S.C. 7709(b) allowing "equalized" st:
to take into consideration Impact Aid when making their own distributions ¢
state aid first appeared in the Impact Aid laws in 1974. That statute usec
language similar to that which appears in the current statute,(5) but iInste
describing a disparity test, the 1974 statute expressly delegated to the Se
the power to define the term "equalize expenditures.” See 20 U.S.C.
240(d) (2)(B) (1982).

In 1976, after engaging in the process of notice and comment rulemakir
the Secretary promulgated regulations in which it outlined the disparity te
directed that a state would be deemed equalized if 'the disparity in the ar

http://caselaw.Ip.findlaw.com/scripts/printer friendly.pl?page=10th/019541.html 5/16/2007



FindLaw: Cases and Codes Page 5 of 19

current expenditures or revenue per pupil for free public education among |
educational agencies having similar grade levels in the State is no more tt
per centum, as determined according to the procedures set forth in Appendi>

(©)) See 20 U.S.C. 240(d) (1982) (repealed by Pub.L. 103-182, Title 11|
333(b), Oct. 20, 1994, 108 Stat. 3965) ("[I]f a State has in effect a progil
State aid for free public education for any fiscal year, which is designed
equalize expenditures for free public education among the local educational
agencies of that State,” Impact Aid payments may be taken into account.).

this subpart.” 41 Fed. Reg. 26320, 26327 (June 25, 1976). Appendix A det:
the specific method by which to make the disparity determination. First, |
were ranked by expenditures or revenues per pupil, and then those LEAs whic¢
fell "at the 95th and 5th percentiles of the total numbers of pupils in ati
the schools of those agencies,' were eliminated. [Id. at 26329. The twent)
percent disparity comparison was then made between the remaining highest ar
lowest ranked LEAs. 1d.

In the course of the 1976 notice and comment process, the Department ¢
Education responded in length to a question regarding whether the ninety-fi
and fifth percentiles were to be calculated based on the total number of pt
the state or by school districts. It stated that

the referenced percentiles are based on number of pupils. [The

regulation] provides that in calculating the disparity standard

according to the procedures set forth in Appendix A, the districts in

State will be ranked on the basis of current expenditures or revenue

per pupil, and that those districts which fall above the 95th and

below the 5th percentile of those agencies in terms of the number of
pupils in attendance in the schools of those agencies will be excludec
for purposes of the calculation. The percentiles will be determined
on the basis of numbers of pupils and not on the basis of numbers of
school districts. However, it appears that the proposed regulation
may not have been as clearly expressed as desired. In regard to the
question of pupils versus districts for the percentages used in
calculating the disparity standard, it is the Commissioner®s view thai
basing an exclusion on numbers of districts would act to apply the
disparity standard in an unfair and inconsistent manner among States.

The purpose of the exclusion is to eliminate those anomalous

characteristics of a distribution of expenditures. In States with a

small number of large districts, an exclusion based on percentage of

school districts might exclude from the measure of disparity a
substantial percentage of the pupil population in those States.
Conversely, in States with large numbers of small districts, such an
approach might exclude only an insignificant fraction of the pupil

http://caselaw.Ip.findlaw.com/scripts/printer friendly.pl?page=10th/019541.html 5/16/2007



FindLaw: Cases and Codes Page 6 of 19

population and would not exclude anomalous characteristics.

Id. at 26324 (emphasis added). 1In 1993, the 1976 regulations and the
accompanying appendix were codified with substantially the same language ir
Code of Federal Regulations. See 34 C.F.R. 222.63 (1993), 34 C.F.R. pt.
subpt. K, app. (1993).

In 1994, the statute at issue in this case was passed, repealing and 1
20 U.S.C. 240(d). As noted above, the replacement statute, 20 U.S.C. i
specifically details within its text the twenty-five percent disparity test
includes language setting out the basic parameters of the required ninety-i
fifth percentile determinations. This statutory language largely reiterate
disparity test and percentile determinations laid out in the earlier regule
appendix. However, the percentile language appearing in the 1994 statute c
slightly from that which appeared in the earlier regulations. While the fc
appendix directed that the ninety-fifth and fifth percentiles should be cal
by "the total number of pupils in attendance in the schools"™ to determine v
LEAs to eliminate, 34 C.F.R. pt. 222, subpt. K, app. (1993), the 1994 statt
dictates that LEAs "with per-pupil expenditures or revenues above the 95th
percentile or below the 5th percentile of such expenditures or revenues in

State,”™ 20 U.S.C. 7709(b)(2)(B) (1), should be disregarded. Nothing in tt
legislative history for the 1994 changes to the law gives any indication as
meaning, if any, should be ascribed to the language "above the 95th percent
below the 5th percentile of such expenditures or revenues in the State," i
calculating whether a state is equalized. At most, the legislative histon
notes that the statute "prohibits a State from taking Impact Aid payments i
account iIn determining the amount of State aid to be paid to LEAs that rece
Impact Aid, unless that State has an equalization plan approved by the Seci
and describes the standard which State plans must meet.” H.R. No. 103-425,
71 (1994), reprinted in 1994 U.S.C.C.A_N. 2807, 2877.

Following the passage of 20 U.S.C. 7709, the Department enacted new
regulations to replace the 1976 regulations. The new disparity calculatior
regulation closely mirrors the language of the statute:

The Secretary considers that a State aid program equalizes

expenditures if the disparity in the amount of current expenditures ol

revenues per pupil for free public education among LEAs in the State

is no more than 25 percent. In determining the disparity percentage,
the Secretary disregards LEAs with per pupil expenditures or

revenues above the 95th or below the 5th percentile of those

expenditures or revenues in the State.

34 C.F.R. 222.162(a)- But the regulation goes on to state, in a fashion
to 1ts predecessors, that "[t]he method for calculating the percentage disy
State is iIn the appendix to this subpart.” Id. The appendix, 34 C.F.R. pt

subpt. K, app., contains the same per-pupil expenditure percentile ranking
as was outlined in the earlier appendices, and details the same specific
methodology for calculating the twenty-five percent disparity test. It dil
follows:
(a) The determinations of disparity in current expenditures or
revenue per pupil are made by --
(i) Ranking all LEAs having similar grade levels within the State on
the basis of current expenditures or revenue per pupil for the second
preceding year before the year of determination;
(ii) Ildentifying those LEAs in each ranking that fall at the 95th anc
5th percentiles of the total number of pupils in attendance in the
schools of those LEAs; and
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(iii) Subtracting the lower current expenditure or revenue per pupil
figure from the higher for those agencies identified in paragraph (ii
and dividing the difference by the lower figure.

Id. (emphasis added). The history accompanying the regulation notes that
regulation outlines the single statutory standard for determining whether :
equalized and "specifies the method the Secretary will employ to measure tt
statutory disparity standard. Detailed examples of the application of this
to State funding programs are provided in the Appendix following subpart K.
Fed. Reg. 50774, 50777 (September 29, 1995).(6) In sum, the Department has
since 1976 to a rule which dictates that when disregarding LEAs to
determine whether a state is equalized, the ninety-fifth and fifth percenti
should be calculated by the total number of students in the state, rather 1
the number of LEAs.

With this history in place, we turn to an examination of the Departmer
percentile calculation to determine whether the Department"s construction i
permissible in light of the language in 20 U.S.C. 7709 which directs that
educational agencies with per-pupil expenditures or revenues above the 95tt
percentile or below the 5th percentile of such expenditures or revenues in
State," should be disregarded. 20 U.S.C. 7709(b) (2B ().

In determining whether New Mexico qualified in the year in question he
as an equalized state under 20 U.S.C. 7709, the Department followed the
methodology provided in the appendix to 34 C.F.R. 222.162 to decide whict
LEAs fell within the ninety-fifth and fifth percentiles of "the total numbe
pupils in attendance in the schools of those LEAs." 34 C.F.R. pt 222, subg
app. Applying this methodology to New Mexico, which has predominately smal
LEAs among its eighty-nine public LEAs, the Department eliminated the eighi
highest-ranked and the seven lowest-ranked LEAs before ascertaining that tt
(6) In 1996, after the Department®s promulgation of the Impact Aid
regulations, Congress revisited the Impact Aid laws "to make clarifying anc
technical amendments with respect to the Impact Aid program and to address
problems related to Impact Aid payments which have national application.”
No. 104-560, at 1 (1996), reprinted in 1996 U.S.C.C.A.N. 2894, 2894. None
the concerns raised or amendments made in the 1996 changes to the Impact Ai
addressed in any manner the disparity test outlined in 20 U.S.C. 7709 or 1
regulations promulgated to support it.

newly-top-ranked LEA received only 14.43% more state funding than the newly
bottom-ranked LEA. The Department thus concluded that New Mexico"s public
school funding is substantially equalized.

Zuni argues that this methodology directly conflicts with the statutol
language of 20 U.S.C. 7709(b)(2)(B) (1), which it reads to require the
Department to eliminate LEAs on the basis of LEA percentiles rather than by
student population percentiles. It asserts that the statute requires one ¢
methods for determining the ninety-fifth and fifth percentiles of per-pupil
expenditures: (1) eliminate five percent of the LEAs at the top and bottom
ranked chart of LEAs, or (2) figure five percent of the highest and lowest
per-pupil expenditure figures and disregard those LEAs that are funded abo\
below those numbers, respectively.(7) Zuni asserts the total number of st
irrelevant to determining percentiles of per-pupil expenditures and thus cc
with the statute. We disagree.

Where a law entrusted to an agency"s administration Is ambiguous, or
where Congress implicitly or explicitly left a gap in the law to be filled
agency through the formulation of policy or rules, "we must accept the ager
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a Under Zuni®s first proffered method, Zuni eliminated the top five ¢
bottom five LEAs and then calculated the disparity between the newly top ar
bottom ranked LEAs at 26.93%. See Aplt. br. at 12, n.1. Under its second
method, Zuni calculated the disparity between the highest and lowest rankec
LEAs at 117.4%. Id. at 13, n.2.

position so long as it reflects a permissible construction of the language
question.”™ Hill v. lIbarra, 954 F.2d 1516, 1523 (10th Cir. 1992) (quotatior
omitted). See also Chevron, 467 U.S. at 842-43_. "Such an interpretation i
controlling weight unless it is arbitrary, capricious, or contrary to law.’
McNamar v. Apfel, 172 F.3d 764, 766 (10th Cir. 1999).

When Congress passed 20 U.S.C. 7709 in 1994, it codified the dispari
standard essentially as it appeared in the former regulations, albeit with
unexplained and slight alteration to the wording regarding percentile exclt
Compare 34 C.F.R. 222.63 (1993) and 34 C.F.R. pt. 222, subpt. K, app. (1¢
with 20 U.S.C. 7709(b). While the prior statutory scheme and regulations
clear that the percentiles were to be calculated by total student populatic
new statutory language is not as explicit: the precise language directs the
Secretary to "disregard local educational agencies with per-pupil expenditt
revenues above the 95th percentile of such [per pupil] expenditures in the
20 U.S.C. 7709(b) (2)(B) (1) (emphasis added). We agree with the Secretar)
determination that the statute iIs ambiguous:

[a]1though the impact aid statute sets forth the parameters for

calculating state public education expenditures or revenues under the

disparity test, the statute does not contain a specific implementatior
of the disparity test; instead, Congress left that gap to be filled by
regulation, which has been duly promulgated at an appendix to

subpart K of 34 CFR Part 222.

Rec., vol. 111, doc. 25 at 3. In other words, we do not know what calculat

Congress intended by "such [per pupil] expenditures in the State.” Even Zi
conceded iIn its argument before the ALJ that the statute 'may be ambiguous
to the precise formula that is to be used.” 1d., doc. 16 at 10. The statt
ambiguity,(8) coupled with the gap left by Congress regarding the specific
which to implement the disparity test, requires us, in accordance with the
established rule laid out in Chevron, to give deference to the Secretary"s
interpretation of the statute if we deem that interpretation to be reasonal
"based on a permissible construction of the statute." Chevron, 467 U.S. ai
Based on our review of the statute, the regulations and the history accomp:
both, we cannot hold that the Department®"s construction of the statute and
method by which it applied the disparity test was impermissible.

The statute mandates that the expenditures or revenue for each LEA be
calculated on a per pupil basis. See 20 U.S.C. 7709(b) (2)(B)(i)- The st
then directs that those LEAs which fall above the ninety-fifth percentile
the Fifth percentile of "such [per-pupil] expenditures or revenues in the s
should be disregarded for the purpose of calculating the disparity standarc
Because the statute mandates that expenditures or revenues be examined on ¢
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pupil basis, we conclude the Department®s method of determining the ninety-

(3) This ambiguity is highlighted by Zuni®s own proffer of two differer
approaches for making the disparity calculation, which result in different
outcomes. See infra note 6.

and Fifth percentiles based on the total student enrollment in the state is
permissible construction. Having already ranked the LEAs in descending orc
their per-pupil expenditures, it makes sense that the cut-off points for pe
would also be based on total student enrollment. Such an approach supports
basic purpose of the percentile exclusion because it eliminates in a fair ¢
effective manner any unusual or noncharacteristic per-pupil revenues or
expenditures that may appear at the extremes of the range of LEAs in the st
This is especially true for the State of New Mexico, which has predominatel
small LEAs, several of which rank near the top of per-pupil expenditures.
Rec., vol. I, doc. 4, attach. 4 at 1. To base the percentile calculation c
rather than student population, would not further the goal of eliminating 1
unusual distribution of per-pupil expenditures in New Mexico. As we previc
pointed out, the Department rejected determining percentiles solely on an 1
basis for this very reason.
[Blasing an exclusion on numbers of districts would act to apply the
disparity standard in an unfair and inconsistent manner among States.
The purpose of the exclusion is to eliminate those anomalous
characteristics of a distribution of expenditures. In States with a
small number of large districts, an exclusion based on percentage of
school districts might exclude from the measure of disparity a
substantial percentage of the pupil population in those States.
Conversely, in States with large numbers of small districts, such an
approach might exclude only an insignificant fraction of the pupil
population and would not exclude anomalous characteristics.

41 Fed. Reg. 26324 (June 25, 1976). Finally, as detailed above, the Depart

method of calculating percentiles by student population comports with the
longstanding history surrounding such calculations.

There may exist some other, and perhaps even better, way to eliminate
anomalies in school district funding in New Mexico. However, given the lai
number of small LEAs in the state, the Department®s disparity calculation
methodology implements the statute in a manner that will give a more consis
result when applied to a variety of state school systems. We need not conc
the "agency construction was the only one it permissibly could have adoptec
uphold the construction, or even the reading [we] would have reached if the
question initially had risen In a judicial proceeding.” Chevron, 467 U.S.
n.11_. Rather, we are compelled to "'sustain the agency"s determination if i
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based on a permissible construction of the statute.”™ Yellow Transp., Inc.,
U.S. at 45 (quotation omitted). Based on our analysis above, we hold that
Department®s construction of 20 U.S.C. 7709(b)(2)(B) (1), through its
application of the disparity calculation methodology laid out in 34 C.F.R.
222.162(a) and its accompanying appendix, is permissible, and therefore wal
our deference under Chevron.

i
We turn next to Gallup-McKinley"s argument challenging New Mexico"s

offset of contributions to LEAs. We decline to devote any substantial anal
the merits of Gallup-McKinley®s contention because we conclude it failed t«
this issue In a sufficient manner before the agency below.

Congress limits state offsets for federal Impact Aid funding to a
"proportion to the share that local tax revenues covered under a State equ:
program are of total local tax revenues.” 20 U.S.C. 7709(d)()(B)- The
corresponding regulation provides, In part, that "[d]eterminations of
proportionality must be made on a case-by-case basis for each LEA affected
not on the basis of a general rule to be applied throughout a State." 34 (
222.163(a)- On appeal, Gallup-McKinley complains that, in violation of the
regulatory language requiring the state to determine proportionality on a '
case" basis, New Mexico applies an across-the-board standard to its school
districts. Gallup-McKinley contends it raised this specific issue during c
arguments before the ALJ.

In the course of the proceedings below, Gallup-McKinley outlined three
different methods by which it believed the proportional Impact Aid offset ¢
be calculated. One of these methods was admittedly presented to the ALJ fc
first time during oral arguments. Rec., vol. 1Il, doc. 16 at 86-87. In tt
argument, Gallup-McKinley asserted a method of determining proportionality
conflicted with New Mexico®"s method. It was only at the very close of oral

argument that Gallup-McKinley made the most general of references to the
regulation®s "‘case-by-case”™ language. Id. at 111-12. But Gallup-McKinley
not present any argument to the ALJ, either during the course of oral argur
in any of its initial written submissions to the judge, to explain why the
New Mexico®s proportionality calculation allegedly violated the "case-by-c:
language appearing in 34 C.F.R. 222.163(a) while its suggested method dic
The ALJ asked the parties to include in their supplemental briefs a discuss
whether Gallup-McKinley®"s additional method fell within the regulations. |
102.

In their supplemental briefs to the ALJ, the State of New Mexico and
Department of Education appropriately focused their arguments on whether
Gallup-McKinley"s newly proffered proportionality offset method fit within
regulations. Gallup-McKinley did the same, claiming in conclusory fashion
without any substantial discussion, argument, or analysis, that the regulail
""case-by-case”™ language was violated by New Mexico®s method. It never offe
any explanation as to why its suggested proportionality formula met the "c:
case" requirement while New Mexico"s did not, id., doc. 17 at 4, and it sti
no such explanation in its appeal brief to us.

In its opinion, the ALJ considered Gallup-McKinley"s three different
interpretations of how 20 U.S.C. 7709(d) (1) should be applied in light ol

general proportionality issues timely and sufficiently presented to it, anc
each as inconsistent with the statute and its corresponding regulation. I
at 8-10. It did not mention the "case-by-case" language of the regulation.
seeking review of the ALJ"s decision to the Secretary of Education, Gallup-
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McKinley reframed its challenge against the State of New Mexico"s
proportionality offset determination, and stated the *sole issue™ on appeal
"whether determinations of proportionality must be made on a case-by-case |
for each LEA or if it can be based upon a general rule applied throughout 1
State.” Id., doc. 23 at 2. In addressing Gallup-McKinley"s appeal, the Sec
limited its analysis to the more general proportionality issues that were {
to the ALJ, and did not devote any discussion to Gallup-McKinley®"s new and
undeveloped "case-by-case™ argument. 1d., doc. 25 at 2 n.3.

It is well established that "in the absence of exceptional circumstanc
reviewing court will refuse to consider contentions not presented before tt
administrative proceeding at the appropriate time." Micheli v. Director, (
846 F.2d 632, 635 (10th Cir. 1988) (quoting Duncanson-Harrelson Co. v.
Director, OWCP, 644 F.2d 827, 832 (9th Cir. 1981) (further quotation omitte

Likewise,
[v]ague, arguable references to [a] point in the [lower] court
proceedings do not . . . preserve the issue on appeal. [W]here a

litigant changes to a new theory on appeal that falls under the same
general category as an argument present at trial or presents a theory

that was discussed in a vague and ambiguous way the theory will not
be considered on appeal.

Bancamerica Commercial Corp. v. Mosher Steel of Kansas, Inc., 100 F.3d 792,
798-99 (10th Cir. 1996) (citations and quotations omitted). Hence, when a
litigant fails to raise an issue below in a timely and clear fashion and tt
court does not address the merits of the issue, the issue iIs not preserved
review. FDIC v. Noel, 177 F.3d 911, 915 (10th Cir. 1999).

Based on our review of the record, Gallup-McKinley®"s passing and
conclusory references to 34 C.F.R. 222.163(a)"s '"case-by-case'" language ¢
oral argument and in its supplemental briefs to the ALJ are, at best, ambig
and vague. As a result, neither the ALJ nor the Secretary addressed the me
this potential argument. We therefore conclude that Gallup-McKinley failec
preserve this issue for appeal, and we decline to address it.

The petition for review is DENIED.

01-9541 Zuni Public School Dist. v. Dep"t of Education
O"BRIEN, dissenting.

The federal government makes payments for the benefit of local educati
agencies (LEAs) to ameliorate costs incurred in educating federally connect
children. Such children include those residing on Indian lands. 20 U.S.C.
7703(a) (1) (C). Quite reasonably, Congress wants the impact aid payments to
applied for the intended (and expressed) purpose, not merely used as a fede
supplement for a state"s general education needs. But the matter is compli
because some states have equalized education spending, taking money from
wealthy LEAs to meet the needs of children in less fortunate ones. In trul
equalized states the special costs of educating federally connected childre
borne system-wide, rather than by the LEAs where those children reside.
Congress recognized the complication and dealt with it quite specifically i
statutes. That is the backdrop for and focus of this litigation.

Plaintiff school districts contend that New Mexico has not equalized
education spending and therefore cannot count impact aid for LEAs as a loce
resource.(1) They are correct. Because the majority"s decision defies exj
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statutory language, 1 respectfully dissent.

(¢H) When impact aid is counted as part of an LEA"s local resources it 1|
the amount of state aid to the LEA.

The relevant statute, 20 U.S.C. 7709, prohibits a state from countir
federal Impact Aid payments as a resource in determining the amount of stat
to be allocated to that LEA for free public education.(2) But there is an
for a state with "a program . . . that equalizes expenditures for free publ
education among local educational agencies in the State."™ 20 U.S.C. 7709

A state®s educational spending is equalized-

if, in the second fiscal year preceding the fiscal year for which the

determination is made, the amount of per-pupil expenditures made by,

or per-pupil revenues available to, the local educational agency in tt

State with the highest such per-pupil expenditures or revenues did noi

exceed the amount of such per-pupil expenditures made by, or per-pupil

revenues available to, the local educational agency in the State with
lowest such expenditures or revenues by more than 25 percent.

20 U.S.C. 7709(b)(2)(A) (emphasis added). In making that determination
Congress directed the Secretary to "disregard local educational agencies [l
with per-pupil expenditures or revenues above the 95th percentile or below
percentile of such expenditures or revenues in the State" as part of its
equalization determination. 20 U.S.C. 7709(b)(2)(B)Y (1) (emphasis added);
also 20 U.S.C. 7702, 7703 and 7709(b)(1).

These requirements are unambiguous. A percentile is a mathematical
concept not admitting of multiple interpretations; it is a simple, straighi
method of ranking an array of values. Attached to this dissent is Exhibit
lists all of the 89 New Mexico LEAs along with the per-pupil revenue for ec
Analysis of that array yields a value of $3,650.40 for the 95th percentile
$2,803.80 for the 5th percentile. Five districts are above the 95th percer
five districts fall below the 5th percentile; they are excluded from furthe
analysis. After the exclusion, Gadsden district has the lowest per-pupil 1
($2,829.00). When those revenues are multiplied by 125% the result is $3,t
an amount less than the highest non-excluded district, Maxwell-with per-pug
revenues of $3,591.00. The 25% test is not met. New Mexico has not equali
school funding as statutorily required, therefore federal impact aid cannot
counted as part of the LEAsS®™ resources.

2 20 U.S.C. 7709(a) General prohibition
Except as provided in subsection (b) of this section, a State may not--
(1) consider payments under this subchapter in determining for
any fiscal year--
(A) the eligibility of a local educational agency for State
aid for free public education; or
(B) the amount of such aid; or
(2) make such aid available to local educational agencies in a
manner that results in less State aid to any local educational agency
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that is eligible for such payment than such agency would receive if

such agency were not so eligible.

(€)) It uses the 1999-2000 data supplied by the parties and was produc
using Microsoft®s "Excel' spreadsheet program. Once the districts and per-
spending were listed the program®™s percentile function (=PERCENTILE ([Ffirst
cell- Moscero district]:[last cell- Des Moines district],0.95) was applied
array and returned the numbers for the 95th percentile and 5th percentile.
manipulation or massaging of the data was necessary.

Eschewing a plain and simple reading of the statute, the Department ¢
Education has adopted regulations which it and, derivatively, the State of
Mexico used to determine whether New Mexico has an equalized educational
funding system. The regulations essentially contradict and undermine the
provisions of the statute that authorizes them, 20 U.S.C. 7709.(4)

Rather than abide the statutory command to apply a mathematical functi
to an array of numbers, the Department adopted regulations directing a comy
and mystifying formula for determining which LEA"s fall into the 5th and 9¢
percentiles of per-pupil expenditures. 34 C.F.R. 222.162, et. seq. The
regulations start correctly by requiring LEAs to be arrayed according to tt
pupil expenditures (or revenues). Next, and inexplicably, they require a
calculation of 5 percent of the total number of pupils in the state. The r
LEAs necessary to use up 5% of the state®s student population at both ends
list are eliminated from consideration in applying the 25% formula. Then 1
pupil expenditures of the highest and lowest remaining LEAs are used to
determine whether there is less than a 25% disparity in funding and, therei
"equalization.” That seems quite at odds with the statute®s directive to (
LEAs "with per-pupil expenditures or revenues above the 95th percentile or
below the 5th percentile of such expenditures or revenues in the State." |
join the majority in putting the Court®"s imprimatur on an unwieldy scheme
at odds with clear statutory language.

Review of this regulatory framework begins and ends with Chevron U.S_/
Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837 (1984). 1In
reviewing an agency"s construction of a statute it administers, we must fil
whether Congress has directly spoken on the precise question at issue. |IFf
statute is silent or ambiguous, the inquiry is whether the agency®s interpi
a permissible construction of the statute. Id. at 842-43. However, when 1
statute is clear and unambiguous, further "interpretation” is not only unne
it is prohibited. 1d.; see also Regions Hosp. v. Shalala, 522 U.S. 448, 4t
Unlike the majority, I am not convinced we need to look beyond the statute
find the precise formula for measuring equalization.

Statutes should be read to avoid rather than beget ambiguity. Here,
instructs the Secretary to "disregard LEAs with per-pupil expenditures or
revenues above the 95th percentile or below the 5th percentile of such
(C)) The Department ignored 1994 statutory changes, clinging instead 1
contrary past practices. See Majority Op. at 11-13. It now argues, and the
majority accepts, that its historical practice of using "pupils in attendar
schools of those agencies' is congruent with the statutory language "‘per-pt

expenditures or revenues.” As Justice Scalia said in a different context,
as similar as chalk and cheese." Blakely v. Washington, 124 S. Ct. 2531,
(2004).

expenditures or revenues in the State."” The focus is upon LEAs, not upon 1

number of pupils. Moreover, Congress was concerned with ranking LEAs by e>
(or resource) "percentiles," rather than by the number or percentage

of students. The words Congress chose are not coincidental, nor are we all
to indulge in presumptions, despite our own personal predilections. Conn.
Bank v. Germain, 503 U.S. 249, 253-54 (1992) ('[C]Jourts must presume that ¢
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legislature says in a statute what it means and means in a statute what it
there.™) (citations omitted).(5)

The Department®s approach not only undermines the plain language of tt
statue, but also its purpose. "There is . . . no more persuasive evidence
purpose of a statute than the words by which the legislature undertook to ¢
expression to its wishes." United States v. Am. Trucking Ass"ns, 310 U.S. ¢
(1940). The stated purpose in providing Impact Aid is to "fulfill the Fede
responsibility to assist with the provision of educational services to fede
connected children in a manner that promotes control by local educational
agencies with little or no Federal or State involvement."™ 20 U.S.C. 770!
(emphasis added). Focusing on the needs of individual LEAs rather than on
entire state school population also flows into the understanding of 7709,
focus is on examining "the amount of per-pupil expenditures made by, or peil
pupil revenues available to, the local educational agency in the State . .

(©)) The subsection®s title "Computation,'™ 20 U.S.C. 7709(b)(2), sugc¢
that Congress had a particular formula in mind, the one it adopted.

U.S.C. 7709(b) (2)(A) (emphasis added).

In support of its conclusion that the statute is ambiguous, the majori
emphasizes 1994 events saying that Congress codified the disparity standarc
U.S.C. 7709 "essentially as it appeared in the former regulations,"™ whict
allowed for the percentile calculation to be based on the total student eni
in the state. Majority Op. at 15. The statement might be persuasive if it
manifestly untrue. The entire basis for this case is the difference in l:
between the 1994 statute, which by its terms does not allow for a populati
based calculation, and the pre-existing regulations that expressly did. 1
had adopted a standard that was "essentially" the same as the pre-existing
regulations, it would not have altered the language of the statute to requi
the calculation be based on per-pupil expenditures or revenues of "local
educational agencies.”™ While the majority may consider such a difference ¢
"unexplained and slight alteration,”™ such a conclusion ignores the strong
presumption that Congress chooses its words carefully and with full knowlec
administrative interpretations. ™"Congress is presumed to be aware of an
administrative . . . iInterpretation of a statute and to adopt that interpre
it re-enacts a statute without change.” Lorillard v. Pons, 434 U.S. 575 (¢

(emphasis added).(6) The fact that Congress adopted a disparity standard c
from the clearly articulated pre-existing regulations is evidence that Cong
rejected, rather than adopted, the total student enrollment standard.

The majority observes, "There may exist some other, and perhaps even
better, way to eliminate anomalies in school district funding in New Mexicc
Maj. Op. at 18. Nevertheless it concludes the Department®s construction is
permissible one. 1 posit that the Department®s method of handling the 5th,
percentile exclusion may be the superior one, but it is not the one ordaine
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Congress expressly made,
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"This selectivity that Congress exhibited in incorporating provis
in modifying certain FLSA practices strongly suggests that but for those ct

procedures of the FLSA™.

it intended to incorporate fully the remedies and
Id. at 582 (emphasis added).

10

11

12

13

14

District Revenue/Member
Mosquero $6,520.00
Corona $5,791.00
Los Alamos $5,611.00
Vaughn $4,641.00
Hondo Valley$3,690.00
Maxwel $3,591.00
Mora $3,530.00
Roy $3,516.00
Logan $3,484.00
Cuba $3,404.00
Silver City $3,391.00
Texico $3,335.00
Zuni $3,320.00

Springer $3,295.

00

Impact Aid Disparity for 1999-2000

1st district ABOVE 95th Percentile

$3,650.40 = 95th Percentile
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28

29

30

31

32

33

34

35

36

37
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Jemez Valley$3,286.00

Ruidoso
Tatum
Penasco
Raton
Tularosa
Bernalillo

Las Vegas
West

Mesa Vista
Hatch

Loving

Mountainair

Cobre
Melrose
Taos

Pojoaque

Wagon Mound

Carlsbad
Clayton

Espanola

Jemez Mountain$3,123.00

Las Vegas
City

Ft. Sumner

38
39
40
a1

42

$3,278.00
$3,266.00
$3,259.00
$3,249.00
$3,246.00
$3,244.00

$3,241.00

$3,233.00
$3,206.00
$3,204.00
$3,195.00
$3,194.00
$3,187.00
$3,164.00
$3,155.00
$3,154.00
$3,152.00
$3,151.00

$3,147.00

$3,122.00

$3,100.00
District
Magdalena
Jal
Cimarron
Reserve

Lordsburg

Revenue/Member

$3,092.00
$3,091.00
$3,088.00
$3,087.00

$3,074.00
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43
a4
45
46
a7
48
49
50
51
52
53
54
55
56
57
58
59
60
61
62
63
64
65
66
67
68
69
70
71

72
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Albuquerque
Chama

San Jon
Questa
Santa Fe
Grants
Pecos
Central
Santa Rosa
Elida
Estancia
Dora
Roswell
Clovis
Alamogordo
Tucumcari
Animas
Portales
Las Cruces
Socorro
Bloomfield
Artesia
Lovington
Capitan
Rio Rancho
Belen

Farmington

Truth or Cons.

Aztec

House

$3,071.
$3,065.
$3,059.
$3,054.
$3,050.
$3,035.

$3,033.

$3,027

$3,011.

$3,006.

$3,002

$2,996.

$2,992

$2,983.

$2,982

$2,975.
$2,975.
$2,975.
$2,974.
$2,968.
$2,968.
$2,964.

$2,963.

$2,962

$2,959.
$2,948.
$2,948.

$2,945.

$2,942

$2,936.

00

00

00

00

00

00

00

.00

00

00

.00

00

.00

00

.00

00

00

00

00

00

00

00

00

.00

00

00

00

00

-00

00
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Revenue/Member

$2,883.00
$2,880.00
$2,870.00
$2,861.00
$2,858.00
$2,849.00

$2,848.00

73

74

75

76

$2,829.00%$2,803.80
= 5th Percentile

$2,787.001st district

$2,783.00
$2,777.00
$2,725.00

$2,672.00

$284,095.00
$3,192.08
$3,059.00
$3,650.40

$2,803.80

below 5th
Percentile

Grady $2,915.00
Deming $2,912.00
Los Lunas $2,887.00
Cloudcroft $2,884.00
District
77 Dexter

78 Carrizozo

79 Moriarty

80 Gallup

81 Quemado

82 Eunice

83 Hobbs

84 Gadsden

85 Lake Arturn

86 Dulce

87 Hagerman

88 Floyd

89 Des Moines

Total
Mean
Median

95th Percentile

5th Percentile
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EXHIBIT A - PAGE 1
JUDGE O"BRIEN"S DISSENT
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