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Mr. Inouye, from the Sdect Committee on Indian Affairs,
submitting the following

REPORT

[To accompany S. 2723]

The Sdect Committeeon Indian Affairs, towhichwasreferred thebill (S. 2723) to partition certain
reservation lands between the Hoopa Valey Tribe and the Y urok Indians, to clarify the use of triba timber
proceeds, and for other purposes, having consdered the same, reports favorably thereon with an
amendment and recommends that the bill as amended do pass.

The amendment is an amendment in the nature of a subgtitute.

PURPOSE

S. 2723, introduced by Senator Cranston on August 10, 1988, is a hill to partition certain
reservation lands between two tribesin the northern part of the State of California theHoopaValey Indian
Tribe and the Y urok Tribe, and to resolve long standing litigation between the United States, the Hoopa
Vdley Tribeand alarge number of individua Indians, most, but not al of whom are of Y urok descent, who
have asserted an individua interest in the communa reservation property. The clams were origindly
asserted in 1963 in the yet to befindized case of Short v. United Sates filed in the United States Court
of Clams, and hasled to anumber of companion or collateral caseswhich have madeit impossblefor the
Hoopa Vadley Tribe to perform norma tribd governmenta functions, including the management of a
sgnificant portion of the reservetion property.

The legidation will partition the reservation into two reservations, one conssting of the Hoopa
Valey Square to be set asde for the use and benefit of the Hoopa Vdley Tribe, and the other conssting
of the Hoopa or Klamath Extension, to be set aside for the
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use and benefit of the Yurok Tribe. The authority of the Hoopa Valley Tribe to govern the Hoopa Valley
Square and its interests in the assets of the Square will be confirmed. The Y urok plaintiffs are authorized
to organize and adopt a congtitution and the property and governmentd rights of the Yurok Tribe in the
Extensionwill be confirmed. A communa escrow account which now exceeds $65 million will bedlocated
between the Hoopa Tribe and the Yurok or "Short" plaintiffs. Limited per capita payments from the
accrued escrow account are authorized for each of thetribes. A third portion isused to provide additiona
payments to persons who do not wish to become members of the newly organized Yurok Tribe. The
remaining dollars are then alocated to the Y urok Tribe for governmenta or development purposes.

Thislegidation will removethelegd impedimentsto the Hoopa Valey Indian Tribeto governance
of the Hoopa Square and establish and confirm its property interest in the Square. Thelegidation will dso
establish and confirm the property interests of the Y urok Tribein the Extension, including itsinterest in the
fishery, and endble the tribe to organize and assume governing authority in the Extengon.

Thislegidaion should not be congdered in any fashion asaprecedent for individualization of tribal
communa assets. The solutions fashioned in this legidation soring from a series of judicid decisons that
are unique to the Hoopa Vdley Indian Reservation that have established certain individud interests that
conflict with the genera federa policies and laws favoring recognition and protection of triba property
rightsand triba governance of Indian reservations. Theintent of thislegidationisto bring the HoopaValey
Tribe and the Y urok Tribe within the mainstream of federa Indian law.

The Yurok Tribe is afederaly recognized tribe, but it is not organized and there is no established
roll of members. Thislegidation enables the tribe to organize and to establish its base roll. Personswho
are not members of the Hoopa Tribe but who meset certain criteriaunder the Short caseare authorized to
elect whether or not they wish to become an enrolled member of the Y urok Tribe, with dl of therightsand
benefits that that entalls, including provision of federal services springing from membership in a federaly
recognized tribe. All minor children meeting the criteriawill be deemed to be members of the Y urok Tribe
unless they are dready enrolled in another federdly recognized tribe whose membership criteria forbids
dud enrollment in another tribe.

HISTORY

ABORIGINAL TRIBESAND LANDS
OF NORTHERN CALIFORNIA

Thelandsof what isnow northern Cdifornia, likemost of the Pacific coastal area, wereaboriginaly
inhabited by many smal tribes or bands of Indians of numerous linguigic stocks or derivations.
Representatives[sic] tribesin the generd areaof disputeincluded the Hoopa(Hupa), Chilula, Whilkut, and
Nongati of Athapascan derivation; the Yurok and Wiyot of Algonkian derivation; the Karok (Karuk),
Shadta, and Chimariko of Hokan stock; and the Wintun of the Penutian language.
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The origind location of these tribes centered upon the drainages of the Klamath and Trinity Rivers
and adjacent sreams in extreme northwestern Cdifornia. The Klamath River flows southwesterly out of
southern Oregon to its junction with the Trinity River (which flows north and is essentidly abranch of the
Klamath) and, then, veering sharply to the northwest, continues to the ocean. As noted by the Court of
Clamsinthe Jessie Short case, the two riversform a"Y" whose arms are the Klamath and whosetrunk
isthe Trinity.

The aorigind lands of the Yurok or Klamath Indians were generdly centered on the drainage of
the valey of the Klamath River from the Pacific Ocean to its fork with the Trinity River. Theselandslay
northward from that fork and westward to the Pecific. Thelandsof the Wiyot, atriberelated to the Y urok,
were south of the Y urok landsin anarrow strip aong the ocean.

The aborigina lands of the Hupa or Hoopa Indians were centered on the drainage of the Hoopa
Vdley of the Trinity River southward from itsfork with the Klamath. Thelands of the related tribes of the
Chilula, Whilkut, and Nonget! lay to the west and south of the Hoopalands and eastward of the Y urok and
Wiyot lands.

The aborigina lands of the Karok, and the related Shasta and Chimariko tribes, lay to the east of
the Hoopa and Y urok lands on the upper drainages of both the Klamath and Trinity Rivers. The Wintun
lands were southeast of the Hoopa lands adong the upper drainage of the south fork of the Trinity River.

Although some scholars disagree, the U. S. Court of Claims noted in the case of Jessie Short et
al. v. The United Sates (202 Ct. Cl. 870, 886):

The Indian tribes of Northern Cdifornia were not organized or large entities,
Indians resident on a particular river or fork were a "tribe’. Triba names were often
applied inexactly and usudly meant only aplace of residence. Tocal anIndiana"Hoopa'
or aTrinity Indian meant hewasan Indian resident in thevaley of the Trinity caled Hoopa.
The names"Y urok” and "Karok™ . . . also meant a place of residence.

IMPACT OF WHITE SETTLEMENT

These amal Indian tribes or bands had only minima contact with non-Indians, primarily Spanish
settlers to the south or occasiond fur-trading or exploration parties, until the discovery of gold in 1849.
With that discovery came the well-known influx of gold seekers and other white settlers and immigrants.
As the white population grew and white settlements expanded, the conflicts with loca Indian tribes and
bands increased in number and intensity. White settlers sought to push the Indians off their lands and
demanded that loca and Federa governments take steps to remove the Indians to other areas. Backed
uponthe Pecific Ocean, thetribes had no place dseto go and the inevitable hodtilitiesand warfare between
Indians and whites began to occur.

The huge influx of whitesinto the area and the resulting wars had a devadtating impact upon the
Indian tribes. In 1850, only two years after the United States had acquired the territory from
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Mexico, Federd officia srecognized that something had to be done quickly for thetribes. Indian Sub-agent
Adam Johnston wrote that the white men had taken Indian lands and resources, introduced strange
diseases, and provoked violent confrontations.

Inother areas, the government had tried to rel ocate the Indiansbeforethe advance of white settlers;
but there were dready more than 100,000 whites in Cdifornia, which became a state on September 9,
1850. It wasdecided that the best policy wasto set asde smdll tracts of land in the new statefor thetribes
to protect them from the worst effects of settlement by separating them from thewhites. At the sametime,
vadt tracts of Indian lands would be opened to eager white settlers and miners.

To effectuate this policy, Congress provided for the gppointment of treaty commissioners in
September of 1850 to secure the cesson by the Indians of their lands and to establish reservations for
them. By theend of 1851, numeroustrestieswith many Indian tribes or bands, including those of northern
Cdifornia, had been signed. On June 28, 1852, President Fillmore presented eighteen Cdiforniatreaties
to the Senate for ratification. Because of strong white opposition to providing any lands for the Indians,
the Senate, in secret session, rejected the treaties on June 28, 1852. With the rgjection of these treaties,
the conflicts and hodtilities between white settlers and Indian tribes resumed.

In northern Cdifornia, much of the warfare and bloodshed was centered in the valeys of the
Klamath and Trinity Rivers which were the traditionad homeands of the Y urok and Hoopa Indians and
related tribes.

ESTABLISHMENT OF KLAMATH RIVER
RESERVATION

In an early atempt to carry out the policy adopted with respect to California Indian tribes,
President Pierce, by Executive Order of November 16, 1855, established the Klamath River Reservation
for the benefit of Indian tribesin that generd area. The President acted pursuant to the Act of March 3,
1853 (10 Stat. 226, 238), as amended in 1855, authorizing the creation of seven military reservationsin
Cdiforniaor in the Territories of Utah and New Mexico.

Asfindly established, the Klamath River Reservation was "a strip of territory commencing a the
Pacific Ocean and extending 1 mile of width on each sde of the Klamath River" for a distance of
approximately 20 miles, containing 25,000 acres. The reservation waswithin the aborigind territory of the
Y urok and, at thetime of its creation, was occupied by about 2,000 Indiansof the Y urok tribe, also known
as the Klamaths. However, the Hoopa and other inland tribes refused to move onto this reservation and
armed conflict in those aresas continued.

ESTABLISHMENT OF THE HOOPA VALLEY
RESERVATION

In 1864, in afurther effort to bring about peacein California, Congress enacted legidation (Act of
April 8, 1864, 13 Stat. 39) reorganizing the Indian Department in Cdifornia by providing for the
gopointment of one superintendent of Indian Affairs and authorizing the Presdent to establish four
reservationsin the State. On
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May 26, 1864, the President appointed Austin Wiley as Superintendent.

OnAugust 12, 1864, at Fort Gaston, Wiley negotiated an agreement with the Hoopalndiansalong
the Trinity River entitled "Treaty of peace and friendship between the United States government and the
Hoopa, South Fork, Redwood, and Grouse Creek Indians." Section 1 of the agreement provided that--

The United States . . . by these presents doth agree and obligate itsdlf to set aside
for reservation purposes for the sole use and benefit of thetribesof Indians herein named,
or such tribes as may heredfter avail themsdves of the benefit of this treety, the whole of
Hoopavalley, to be held and used for the sole benefit of the Indians whose names are
hereunto affixed as the representatives of thair tribes.

Section 2 provided that the reservetion "shdl include a sufficient area of mountain on each side of
the Trinity river as shal be necessary for hunting grounds, gathering berries, seeds, etc.” This agreement
or "treaty" wasnever submitted for ratification. However, with corrections, it was gpproved by the Interior
Department.

On August 21, 1864, at Fort Gaston, California, Superintendent Wiley issued a proclamation,
under the authority of the 1864 Act and ingtructionsfrom the Interior Department, establishing the Hoopa
Vadley Resarvation on the Trinity River in Klamath County, Cdifornia. Wiley's proclamétion provided that
the metes and bounds of the reservations would be established later by order of the Interior Department,
subject to the approva of the President.

The Trinity River in the Hoopa Vdley flows north through the valley to the junction of the Trinity
and Klamath Rivers. Since the reservation was described as extending six miles on eachsde of theriver
to the junction of the two rivers, the reservation formed a 12-mile square bisected by the last 12 miles of
the Trinity River, and has come to be cdled the "Square” or the "12-mile Square’. As of February 18,
1865, when Wiley defined the boundaries of the Hoopa Vdley Reservation, there have been identified,
among the varioustribes resident there, asubstantial number of Indians of the Hoopa Tribeliving in severd
villagesin the Hoopa Vdley proper, a smaler group of Lower Klamath or Yurok Indians living in afew
villagesin the northern and northwestern part of the reservation, and anumber of Indians of the Redwood
or Chilulatribe.

On June 23, 1876, President Grant issued an executive order formally establishing the boundaries
of the Hoopa Valley Reservation and provided that the land embraced therein "be, and hereby is,
withdrawn from public sae, and set gpart in Cdifornia by act of Congress approved April 8, 1864." As
bounded, the resarvation was a square, twelve miles on a side, now recognized as encompassng
approximately 88,665.52 acres.

The Court of Clamsin theJessie Short case found that, at about the time of the 1876 Executive
Order, there had been identified asliving within the boundaries of the reservation established the following
tribes:



Tribe 1875 1876
HOOOPBS . . . .o 571 511
Klamaths (Y UIrOKS) . ..o e e e 43 44
REAWOOUS . . . . .ot 46 12
1S T < 56 13

CREATION OF THE "ADDITION"

In the late 1880'sand early 1890's, thelegd validity of the 1855 Klamath River Reservation came
under attack. There was growing pressure from surrounding white settlers to open these lands to
homesteading. In addition, the Department of the Interior sought to control the activity of non-Indianson
the reservation. 1n 1888, the United States brought suit againgt a non-Indian trader on the reservation for
unauthorized activity. Thedigtrict court, in an 1888 decison later upheld by the circuit court in 1889, held
that the Klamath River Reservation did not have legal datus as an Indian reservation. United States v.
Forty Eight Pounds of Rising Star Tea etc., 35 Fed. 403. The court held that the President’s power to
establishindian reservationsin Californiawas controlled by the 1864 Act which provided for only four such
reservations and that the President had exhausted his power thereunder by establishing four reservations,
including the Hoopa Valey Reservation.

In order to protect the Klamath or Y urok Indiansresding on the Klamath River Reservation, the
Department sought to find away to preserve reservation status.  Since the 1864 Act limited the number
of Indian reservations in Cdifornia to four and since there were aready four reservations established
pursuant to that Act, the 1855 reservation could not be validated by afurther executive order establishing
it asaresarvation. In order to get around the limitations of the 1864 Act, the Interior Department used the
provisons of the 1864 Act itsdlf.

On October 16, 1891, President Harrison issued an executive order which enlarged the Hoopa
Vadley Resarvation "to include a tract of country 1 mile in width on each sde of the Klamath River, and
extending . . . tothe Pecific Ocean.".[sC] In effect, the order incorporated the questionable 1855 Klamath
River Reservationinto theHoopaValey Reservation by connecting thetwo reservationswith astrip of land
one mileon ather sde of the Klamath River extending 25 milesfrom the southern boundary of the Klamath
River Resarvation to the northern boundary of the Hoopa Valey Reservation.

After the addition of lands by the 1891 order, the combined reservation contained about 147,000
acres, 25,000 in the origind Klamath River Reservation, 33,168 acres in the "Connecting Strip”, and
88,666 acres in the origind Hoopa Valey Reservation or "Square'”.

Even though the 1891 order combined the two reservations, they continued to be trested by the
Department and the Indian Service, in some respects, as two reservations, the "Addition” for the Klamath
River or Y urok Indians and the "Square”’ for the Hoopa Indians. In 1892, Congress, by the Act of June
17, 1892 (27 Stat. 52), provided for the allotment of lands on the"Klamath River Indian Reservation” to
"any Indians now located upon said reservation”
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and the sale of theremainder for homestead purposes. In addition, from that date forward until the present,
the Department of the Interior continued to administer the combined reservations asif they were dill two
reservations for certain purposes.

Under this method of administration, the Hupa or Hoopa Tribe was generaly recognized as being
located on, and owning, the "Square" portion of the reservations. The Indians on the "Square” later
formdly organized a tribe and tribal government as the Hoopa Valey Tribe. The Department generaly
recognized the land of the original Klamath River Reservation and the 1891 "extenson” asthe reservation
of the Yurok tribe. That tribe has never organized.

1891 TO 1955

From 1891 to 1955, the officid position of the Department of the Interior and the Bureau of Indian
Affars(Indian Service) regarding therightsof tribesintheHoopaVdley Resarvation varied with theofficia
involved and the issue under consideration.

Asnoted earlier, for many purposes, the" Square” and the " Addition” were treated astwo separate
reservations and the Y urok or Klamath Indians and the Hoopal ndianswere treated astwo separatetribes.
Indeed, the alotment of the lands of the reservation to individua Indians and the opening of the remainder
to white homesteading under various Acts of Congress dedt with the reservation as three separate tracts.
the origind Klamah River resarveion; the "Connecting Strip”; and the "Square’. Y, officid
correspondence in certain years relating to the alotment process of the three tracts evidences an
understanding that therewas only onereservation and that the right of individua Indiansto dlotmentswere
to be determined from that perspective.

The attitude of Federd officiasduring thistimerdating to the existence of tribd satusand theearly
attempts of the Hoopa and Y urok Indians to organize was equdly vacillating and confusing. In some
respects, these officials encouraged and approved of efforts to organize separate entities and councils
representing the two tribes. Y et, conflicting correspondence exists indicating an understanding that these
Separate organizations could only represent local interests and could not act with respect to the reservation
asawhole.

By 1952, however, whenthe Commissioner of Indian Affairsgpproved the congtitution and bylaws
of the Hoopa Valley Tribe, the position of the Department, at least on a de facto basis, was that the
"Square' wasaresarvation for the HoopaV alley Tribe and subject to the management of theHoopaValey
Business Council eected pursuant to that congtitution. Under the congtitution, the Department recognized
the membership of the Hoopa Vdley Tribe which did not include most of the Y urok or Klamath Indians.

JESSIE SHORT V. UNITED STATES
This adminigrative position continued basicaly unchalenged until 1955, when subgtantid tribal

revenues from the sde of commercid timber from the "Square" began to be redized. Beginning in 1955,
the Secretary of the Interior began to credit revenue de-
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rived from the "Square’ to atrust account separate from revenue earned from other portions of the Hoopa
Vadley Reservation.

From January of 1955 until February of 1969, the Secretary, upon therequest of theHoopaValley
Business Council, each year disbursed from the HoopaValey trust fund per capitapaymentsto the Indians
on the officid roll of the Hoopa Vdley Tribe. The tota amount of such funds disbursed per capita was
$12,657,666.50. (Subsequently, on 21 separate occasions commencing on April 10, 1969, and ending
on March 7, 1980, additiona per capita payments amounting to some $16,660,492 were made to
individua Hoopa Indians on the officid roll of the Hoopa Valey Tribe))

IN1963, certain Indians[(Jidentified as"Y urok™ Indians) claiming descent from Indians dlotted on
the reservation, but not enrolled as members of the Hoopa Valey Tribe, brought a suit against the United
States in the United States Court of Claims in the case of Jessie Short et al. v. U. S. (Ct. Cl. 102-63)
dleging that the government had wrongfully excluded them from sharing in the per capita payments from
revenues of the communa lands of the Square made by the Secretary from 1955 onward. 1n 1972, a
Tribd [9¢] Commissoner of the Court of Claims sustained the plaintiffs postion. His decison was later
upheld on October 17, 1973, by the Court of Claims (202 Ct. Cl. 870) and the Supreme Court refused
to review the decison in 1974.

In congtruing the various relevant laws and executive orders noted above, the court held that--

(2) the Hoopa Vdley Reservation, as established by the Executive Order of June

23, 1876, pursuant to the 1864 Act, and as augmented by the addition of land under the

Executive Order of October 16, 1891, was asingle Indian reservation,

(2) no Indian tribe as atribe had, or has, a vested right to the ownership of, the
reservetion or its resources,

(3) the reservation had been duly set gpart for Indian purposes in 1876 to
accommodate the Indian tribes of northern Cdifornia;

(4) the Secretary had wrongfully paid per capitapaymentsonly to membersof the

Hoopa Vdley Tribe to the exclusion of the plaintiffs, and

(5) that any Indian who had certain connectionsto the reservation and who could

meet the court's standards for qudification as an "Indian of the Reservation™ was entitled

to share in the distribution of revenues from the "Square" and, therefore, was entitled to

damages againg the United States.

The court inthe Short case is now engaged in determining which of the plaintiffs meet thet criteria
Once this process has been completed, the court will enter judgment againgt the United States on behalf
of each individud plaintiff found to mest that criteria

PUZZ V. UNITED STATES

The decision of the Court of Claimsin the Short caseinvolved amoney damage dlam againg the
United States by individud Indians with respect to their right to share in the revenue derived from
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the resources of the " Square” upon individudization by the Secretary. The casedid not dedl with theissue
of where the authority to make management decisions relating to the lands and resources of the " Square”
or, for that matter, the reservation as awhole was vested.

In 1980, some of the plaintiffsin the Short case filed suit againgt the United States in the United
States Didtrict Court for the Northern Didrict of Cdiforniain the case of Puzzv. U. S. (No. C 80 2908
TEH). Inthiscase, the plaintiffs challenged the right of the United States to recognize the governing body
of the Hoopa Valey Tribe as the sole governing authority of the reservation entitled to manage the
reservation resources. On April 8, 1988, the court held that the reservation, as extended, was intended
for the communa benefit of northern California Indian tribes and groups and that, absent statutory
delegations, exigting tribeslacked power to managetheresources. The Court ordered the Bureau of Indian
Affarsto assume the management of the reservation and its resources and to consult fairly with dl persons
having an interest in the reservation on its decisons.

BACKGROUND
NATURE OF U. S-INDIAN RELATIONSHIP

From the earliest contact with the Indians of this continent, the European powers and the United
States have dedt with the Indians on a government-to-government or tribal bass. The higtorica
development of the rel ationship between the United States and the Indian tribes, whether it is denominated
asatrust, guardianship, or government-to-government relationship, has resulted in apalitical relaionship
focusing on the Indian tribes, not on individud Indians.

The great mass of tregties, statutes, and executive orders implementing Federd Indian policy are
premised uponthistriba, politica relationship. To theextent such laws confer specid benefitsonindividua
Indians or impose specia burdens or limitations on such Indians or their property, these laws are
nevertheless founded upon the status of such Indians as members of Indian tribes enjoying a politica
relationship with the United States.

The Supreme Court, in upholding the condtitutiondity of the law extending apreferenceto Indians
for Federa employment in the Bureau of Indian Affairs, held thet thelaw, and the many other Federd laws
for the benefit of Indians, were not invidioudy discriminatory because the laws were not based upon the
racial background of the individual, but upon their status as members of an Indian tribe. Morton v.
Mancari, 417 U.S. 535 (1974). In those limited cases where the Congress has legidated specidly with
respect to individua Indians outside their relationship as a member of an Indian tribe, other Nationd
grounds are, or will be, found.

CREATION OF INDIAN RESERVATIONS

Where the United States has not recogni zed thetitle of an Indiantribetoitsaborigind lands, usualy
through creetion of a permanent reservation for such tribe from those aborigind lands,
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the tribe does not have a compensable title in such lands and the Congress may take the lands without
incurring aligbility to the tribe. Tee-Hit-Ton Indians v. United Sates, 348 U.S. 272 (1955).

As a consequence of the nature of the relationship between Indian tribes and the United States,
I ndian reservations were recogni zed or set aside by treaty, statute, or executive order for Indian tribes, not
individud Indians. In most cases, the enabling law specifically denominated the Indian tribes[sic] or tribes
for whose benefit the reservation was established.

Incertain cases, particularly with respect to reservations established by executive order, thesource
authority does not designate a particular tribe as the beneficiary of the reservations. In those cases,
discretionisleft intheresponsible executive officid to later designate thetribe or tribesto be settled on such
reservaion. Until such officia has acted under that discretion, no tribe is deemed settlgld] on the
reservaion. Inthe December 16, 1882, Executive Order establishing areservation for the Hopi Tribe, the
language set the lands apart for the "Moqui (Hopi) and such other Indians asthe Secretary of the Interior
may seefit to settle thereon.” The Federal court found that the Secretary did not settle the Navgo Tribe
on that reservation until long after 1882.

Whether the establishing instrument designates atribe or tribes as beneficiaries of the reservation
or leavesto the discretion of an executive officid the authority to later designate beneficiary tribes, in every
case, the reservation is set asdefor triba or communa purposes. Individuashave aninterest in resources
of the reservation only insofar as they are members of thetriba entity for whose benefit the reservation is
St aside.

Where the law creating an Indian reservation designates the tribe(s) for whose benefit the
reservationiscreated and whereit is clear that the reservation isintended for the permanent benefit of such
tribe, the beneficia interest in the reservation becomes vested in that tribe and the power of Congressto
deal with the property islimited. Congress, in the exercise of its plenary power over Indian affairs, may
modify or take the tribe's property interest in such reservation, Lone Wolf v. Hitchcock, 187 U.S. 553
(1903), but, in doing so, will be held to one of two standards.

Congress may act as trustee for the benefit of the Indians and, if it makes a good faith effort to
replace the property taken with property of equa or nearly equal value, it will not be held to the 5th
Amendment standard. If it takethetribe's property for the United States or for otherswithout making such
good faith effort, such action will congtitute a 5th Amendment teking. Shoshone Tribev.U. S, 299 U.S.
476 (1937); Three Tribesof Fort Berthold Reservationv.U. S, 182 Ct. Cl. 543 (1968); United Sates
v. Soux Nation of Indians, 448 U.S. 371 (1980).

Inother cases, particularly with respect to executive order reservetions, the law creeting an Indian
reservation may not designate the tribe for whose benefit it is intended or, where discretion is |&ft to an
executive officia to so designate a tribe, that discretionary authority may not have been exercised or
exhausted. Or such law may not be clear that the reservation is intended for the permanent benefit of
Indians. In those cases, no right, as againgt the exercise of the plenary power of Congress, has vested in
any tribeand
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Congress may dedl with that property as it sees fit without subjecting the United Statesto aligbility for an
uncondtitutiona taking. Hynes v. Grimes Packing Co., 337 U.S. 86 (1949); Healing v. Jones, 174 F.
Supp. 211; 210 F. Supp. 125 (1962), aff'd. 373 U.S. 758; Crow Nation v. United States, 81 Ct. Cl.
238, 279-80 (1935).

RECOGNITION OF INDIAN TRIBES; TRIBAL
MEMBERSHIP

As noted above, the relationship between the United States and Indian tribes is a political one.
While the vdidity of congressond or adminigtrative actions may depend upon the existence of tribes, the
courts have made clear that it is up to Congress or the Executive to extend recognition of that status.
Handbook on Federal Indian Law, 1982, p. 3-5; U. S. v. Rickert, 188 U.S. 432 (1903). While the
power of Congress, in the exercise of its plenary power over Indian affairs under the Commerce clause,
to extend politica recognition to an Indian tribe is very broad, it cannot be used arbitrarily. In U. S v.
Sandoval, 231 U.S. 28, 46 (1913), the Supreme Court held:

Of course, it is not meant by this that Congress may bring a community or body
of people within the range of this power by arbitrarily calling them an Indian tribe, but only
that in repect of distinctly Indian communities the questions whether, to what extent, and
for what time they shdl be recognized and dedlt with as independent tribes requiring the
guardianship and protection of the United States are to be determined by the Congress,
and not by the courts.

Asthe power of Congressto extend such recognition isvery broad, so dso isthe power to terminate that
recognition. Menominee Tribev. U.S,, 391 U.S. 404 (1968).

In generd, an Indian tribe has the power to establish its own membership and membership
requirements and this right has been consistently recognized by the Congress and the courts. Triba
membership and membership requirements are normally determined by the triba governing authorities,
typicaly under atribal congtitution or other recognized governing documents.

Neverthel ess, Congressretainsbroad power to determineor modify, for various purposes, atribe's
membership. The United States may assume full control over Indian tribes and determine membership in
the tribe for the purpose of adjugting rightsin triba property. Stephens v. Cherokee Nation, 174 U.S.
445 (1899). Congress may disregard existing tribal membership rolls.

Inthe case of Szemorev. Brady, 235 U.S. 441, 447 (1914), the Supreme Court said:

Like other triba Indians, the Creeks were wards of the United States, which
possessed full power, if it deemed such acoursewise, to assumefull control over themand
ther affairs, to ascertain who were members of the tribe, to distribute the lands and funds
among them, and to terminate the tribal government.
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And it is clear that triba membership does not confer upon theindividua avested right intriba or
communal property. Asdtated in Handbook on Federal Indian Law, 1982, p. 605-606:

It iswell established that title to the communal land or persona property of atribe
resides in the tribe itsdf and is not held by triba members individudly. An individua
member cannot convey titleto any particular tract of triba land and has no right againgt the
tribe to any specific part of tribal property, absent afederd law or treaty granting vested
rights to individual members. . .. A member's right to triba property is no more than
prospective and inchoate unless federal law or tribal law recognizes amore definite right.
[Citations omitted.]

STATUS OF HOOPA VALLEY RESERVATION

The decisons of the United States Court of Claims in the case of Jessie Short et al. v. United
Sates (Ct. Cl. No. 102-63) and related cases, with respect to the interest of individua Indians in the
revenues from the Hoopa Vadley Reservation, and the decision of the Federa digtrict court in the case of
Puzz v. United States, with respect to the obligation to manage the resources of that reservation, while
perhaps correct on the peculiar facts and law, have had a very unhappy result.

It is clear from the 1864 Act authorizing the establishment of Indian reservationsin Caiforniaand
the 1876 and 1891 Executive Orders creating the Hoopa Valley Reservation pursuant to such Act that the
reservation was created for tribal or commund Indian purposes. This is consstent with the foregoing
discussion and with the law of the case in the Short case.

Y e, the Court of Clamsinthe Short case very clearly has held that neither the organized Hoopa
Vadley Tribe, the unorganized Y urok Tribe, nor any other Indian tribe has any vested right to the benefits
the Hoopa Valey Reservation. This, too, iscongsent with theforegoing discusson. The 1876 Executive
Order, creating the Hoopa Vdley Reservation, merely providesthat it is"set gpart for Indian purposes’.

Since, as noted, reservations are set aside for Indian tribes, snce no tribes were designated in the order,
and since the court did not find that the Secretary had definitely used or exhausted his discretion to settle
any Indian tribe on the reservation, it is clear that no tribal vested rights, as againgt the plenary power of
Congress to ded with the property, have arisen. This applies not only of Hoopa and Yurok tribal
entitlements but dso of Karuk clams and clams of groups such as the Tolowa, Wintun and Shasta who
are currently seeking federd recognition of triba status pursuant to 25 C.F.R. Part 83.

The Conclusions of Law by the Federd didtrict court in the Healing v. Jones case might be
indructive. [T]he 1882 Executive Order creating the reservation did designate the Hopi Tribe as a
beneficiary, but retained with the Secretary the right "to settle other Indians thereon™.  In Conclusion of
Law No. 2, the court stated:

By force and effect of the Executive Order of December 16, 1882, . . . the Hopi
Indiantribe, on December 16, 1882, for the common use and benefit of the Hopi Indians,
m_
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quired the non-vested (emphasis added) right to use and occupy the entire reservation .
. . subject to the paramount title of the United States, and subject to such diminutioninthe
rights. . . so acquired as might theresfter lawfully result from the exercise of the authority
reserved in the Secretary to settle other Indians in the reservation.

It is the Committee's conclusion that, as found by the Short case, no condtitutionaly protected
rightshave vested in any Indian tribein and to the communal lands and other resources of theHoopa Valley
Reservation. In carrying out the trust responsibility of the United States under Congress plenary power,
the Committee finds that H.R. 4469, as reported, is a reasonable and equitable method of resolving the
confusion and uncertainty now existing on the Hoopa Valey Reservation.

While the court in the Short case hasfound that no tribe have[sic] avested right in the reservation,
it was equally clear on the point that none of the plaintiffs nor any other individua has avested right in the
property. Again, this holding of the court is congstent with the discussion above on the rights of tribal
members in tribal property. Two cites from the Federd courts several decisions in this case may be
helpful. Ina1983 decison of the Circuit Court in this case, the court said:

At the close of our opinion we again stress—-what the Court of Claims severd
timesemphasized and we have interlaced supra--thatall we are deciding arethe standards
to be gpplied in determining those plaintiffs who should share asindividuasin the monies
from the. . . Reservation unlawful withhed by the United States. . . . Thisis soldy a suit
againg the United States for monies, and everything we decideisin that connection done;
neither the Claims Court nor this court isissuing agenerd declaratory judgment. We are
not deciding standards for membership in any tribe, band, or Indian group, nor are we
ruling that Hoopa membership standards should or must control membership in a'Y urok
tribe or any other entity that may be organized on the Reservation.

InitsMarch 17, 1987, decision, the court said:

. an individud Indian's rights in tribal or undlotted property arise only upon
individudization; individual |ndiansdo not hold vested severableinterestsin unallotted tribal
lands and monies as tenants in common.

Agan, the Committee agrees with the court in the Short case that neither the plaintiffs nor any other
individuds have a vested right in the Hoopa Valey Reservetion as againg the right of Congress to make
further disposition of that property. As noted above, Congress has power to make determinations about
tribal membership with respect to the adjustment of participation in tribal property. The power is even
more clear in this case, where, except for the Hoopa Valey Tribe, thereis no organized tribe which has
a definable membership.
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The Committeeisa so awarethat although Congress|ater authorized the establishment of additiona
reservetions in California, the Act of April 8, 1864 authorized the establishment of four reservations,
induding Hoopa Vdley, Round Vdley, Tule River and Misson. As noted above, in the Puzz case, a
federa didrict court congtrued the Act as requiring that the Bureau of Indian Affairsrun the Hoopa Valey
Reservationfor the benefit of dl individuds (including non-tribal members) who had ancestra connections
with the Reservation, and adso congtrued the Act as prohibiting the exercise of reserved triba sovereign
powers by Indian tribal governments, with respect to the Hoopa Valey Resarvation. The Committee
believes that the Puzz case is confined to the peculiar facts and law applicable to the Hoopa Valley
Reservation, and it is the purpose of S. 2723 to regject the application of this view of the 1864 Act to any
Cdifornia reservation. S. 2723 should therefore help ease the concerns of other tribal councils whose
reservation lands are affected in whole or in part by the 1864 Act or smilar legidation. It isnot true, as
agenerd rule, that federaly recognized triba governing bodies on reservations set gpart for more than one
historical tribal group need federal authority conferred upon them in order to exercise teritorid
management powers. Application of such a rule would serioudy interfere with tribal sovereignty and
modern federd Indian policy.

SETTLEMENT PROVISIONS

S. 2723, asreported by the Commiittee, is afair and equitable settlement of the disputerdating to
the ownership and management of the Hoopa Valey Reservation. The Section-by-Section Andyssand
Explanation which follows sets out in detail the provisons of the bill.

The bill provides for the partition of thejoint reservation between the HoopaValey Tribeand the
Yurok Tribe. Asnoted, the Committee has concluded that there are no triba or individua vested rights
in the reservation and that Congress has full power to dispose of the reservation as proposed. As a
consequence, the Committee need not overly concern itself with precise comparable vaues in such
partition. The Committee intends to ded fairly with dl the interestsin the reservetion, and believes it has
done s0. The nature of the interests involved here, however, is such that Congress need not precisely
determine, or provide, the full vaue that afee ample interest in these lands and resources might have.

It isaleged that the " Square”, to be partitioned to the Hoopa Vdley Tribe, is much more vauable
than the "Addition" which isto go to the Yurok Tribe. Triba revenue from the "Square" isin excess of
$1,000,000 annudly. Triba revenuederived fromthe"Addition" recently hastotalled only about $175,000
annudly. However, the record shows that individua Indian earnings derived from the triba commercid
fishing right appurtenant to the "Addition" is dso in excess of $1,000,000 ayear. The Committee aso
notes that because of the cooperative efforts of the Hoopa Vdley Tribe and other management agencies
to improve the Klamath River system, and because of the Fisheries Harvest Allocation Agreement
gpportioning an increased share of the alowable harvest to the
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Indian fishery, the triba revenue potentid from the "Addition” is subgtantial. While in recent years triba
income from the "Square’ has exceeded triba income from the "Addition,” it is the judgment of the
Committee that a functioning tribal government fulfilling the Congress and the Executive's policy of sdf-
determination merits acertain financia deference over agroup of Indianswhich has previoudy €ected not
to haveafunctioning tribal government. Seelndian Saf-Determination and Education Assstance Act, Pub.
L. No. 93-638, 88 Stat. 2203, codified at 25 U.S.C. 88 450, et seq.; President's statement on Indian
Policy, 19 Weekly Comp. Pres. Doc. 98, 99 (Jan. 24, 1983); S. Con. Res. 76, ordered reported, Senate
Indian Committee, 100th Cong., 2nd Sess. (1988). Furthermore, the Committeeisacting out of concern
that the Hoopas have tended to live on the reservation and that their government be accorded sufficient
resources to provide the services necessary to sustain their habitation. Indeed the mgority of the Indians
living on the combined reservation live onthe " Square.” Therecord showsthat the HoopaValey Business
Council isthe only full-serviceloca governmenta organization on the combined reservation, and has been
the mgor government service provider in the extremely isolated eastern half of Humboldt County. The
Hoopa Vdley Tribe was recognized by the Congress as warranting federal assistance and support for its
self-governance efforts. Conf. Rep. No. 498, 100th Cong., 1st Sess. 889.

As noted esewhere in this report, the proposed partition is aso consstent with the aborigina
territory of the two named tribes involved, particularly sncethe HoopaValey Tribeformaly organizedin
away encompassing dl Indian dlotted land on the Square.

The hill dso providesfor certain settlement optionsto be made available to individud Indianswho
canmeet the requirement of the court for qualification asan " Indian of the Reservation”. With the exception
of alimited option to become a member of the existing Hoopa Vdley Tribe, the settlement options are
ether to become amember of the Yurok Tribe or to elect abuy-out option. The settlement terms are to
be supported primarily through the use of funds earned from the reservation and maintained by the
Secretary in escrow accounts.

The Committee wishes to make very clear that this offer of options by way of settlement of this
problem in no way isto be construed as any recognition of individud rightsin and to the reservation or the
fundsin escrow.

LEGISLATIVE HISTORY

On April 26, 1988, Congressman Bosco introduced H.R. 4469 to partition certain reservation
lands between the Hoopa Vdley Tribe and the Y urok Indians, to clarify the use of triba timber lands, and
for other purposes. The hill is co-gponsored by Representatives Codho and Miller of Cdifornia. The
intent of the legidation is to resolve a long-standing controversy between the Hoopa Valey Tribe which
isorganized under congtitutiona provisions approved by the Secretary of the Interior and personswho are
primarily, but not exclusvely, of Yurok Indian descent.
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OnAugust 10, 1988, the House Committee on Interior and Insular Affairs adopted an amendment
in the nature of a substitute and ordered H.R. 4469 reported. The bill is scheduled for a further hearing
before the House Judiciary Committee on Friday, September 30, 1988.

OnJune 30, 1988, Chairman Inouyeheld an oversight hearing in Sacramento, Cdifornia, toreceive
testimony on the genera background of the problems and issues on the Hoopa Valey Reservation. This
hearing was not directed to specific legidation, but was only for purpose of collecting background
information.

On August 10, 1988, Senator Cranston introduced S. 2723, which isidentical to H.R. 4469 as
ordered reported. The Salect Committee held hearingsonthishill on September 14, 1988. On September
29, 1988, the Select Committee in open business session, adopted an amendment in the nature of a
subdtitute, and ordered the bill reported with a recommendation that the bill, as amended, be passed.

COMMITTEE RECOMMENDATION AND
TABULATION OF VOTE

The Sdect Committee on Indian Affairs, in open business sesson on September 29, 1988, by
unanimous vote of a quorum present, adopted an amendment in the nature of asubstitute and ordered the
bill reported with arecommendation that S. 2723, as amended, be passed by the Senate.

SECTION-BY-SECTION ANALY SIS

There follows a section-by-section analysis of S. 2723 g 9] reported and, where appropriate or
necessary, afurther explanation of the provisons of the bill.

SECTION 1 - SHORT TITLE AND DEFINITIONS

Subsection (a) provides that the Act may be cited as the "Hoopa Y urok Settlement Act".

Subsection (b) contains definitions of various terms used in the bill.

Among the more important definitions isthe definition of "Escrow funds', which lists the accounts
maintained by the Secretary of the Interior into which income from reservation economic activity (as
opposed to individua trust monies) are deposited; "Indian of the Reservation”, which is aterm of art
developed intheShort case to define those persons entitled under Short and companion casesasdigible
plantiffsinthe clamsagaing the United States arising from the ditribution of incomefrom reservation wide
economic activities, and definition of "Short cases' to indude dl companion casesfiled thusfar.

SECTION 2 - RESERVATIONS; PARTITION AND
ADDITIONS

Subsection (@), paragraph (1), provides that, when the Hoopa Valey Tribe adopts a resolution
waiving certain claims and granting consent as provided in paragraph (2), the Hoopa Valey Reservation
as now congtituted and as defined by the Federd Court in the Short case, shdl be partitioned as provided
in subsection (b) and (¢). A technicad amendment is added to make clear that the
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partition is linked to recognition and confirmation of the governing documents of the Hoopa Valey Tribe,
as provided in Section 8.

Paragraph (2) provides that the partition of the reservation as provided in paragraph (1) shal not
be effective unless the Hoopa Valley Tribe adopts atriba resolution within 60 days of enactment waiving
any clam they may have againg the United States arising out of the provisons of the Act. The Secretary
is required to publish the resolution in the Federd Regidter.

An amendment is added to make clear the consent of the Hoopa Valey Tribe to the contribution
of the escrow funds to the Settlement Fund. This amendment was requested by the Justice Department.
The Committee does not intend that the requirement for a Hoopa tribal waiver under this section or the
Y urok triba waiver requirement under section 9(d)(2) shdl congtitute acongressiona recognition that such
tribes or any other Indian tribe may have vested rightsin the lands and resources of the joint reservation.
In Hynes v. Grimes Packing Co.[,] 337 U.S. 86, 103 (1949), the Supreme Court held that an executive
order reservation "conveys no right of use or occupancy to the beneficiaries beyond the pleasure of
Congress or the President.”

Subsequent cases establish that the compensableright of atribein an executive order reservation
depends upon itsstatus as aconfirmed or unconfirmed reservation. Theexact legd satusof thereservation
isunclear from the various Federa court decisonsrelaingtoit. However, the decision[s] of the Court of
Clamsin the Short caseand the Digtrict Court inthePuzz case make clear that no existing Indian tribe as
atribe, including the Hoopaand Y urok tribes, have avested right in the assets and resources of the Hoopa
Valey Reservation as now condtituted.

The Committee 0 does not intend that the waivers of the tribes, if given, shal present [sic] the
tribes from enforcing rights or obligations created by this Act.

Subsection (b) providesthat, effective with the partition as provided in subsection (), that portion
of the reservation known as the "Square”’ shall be recognized as the Hoopa Vadley Reservation and shal
be areservation for the Hoopa Valey Tribe. The Committee notes that, while the record before the
Committee and thefindings of the court in theShort cases show that the" Square” included aborigina lands
of the Yurok or Klamath Indians, most of the lands of the " Square’ were within the aborigind territory of
the Hoopaand related bands and villages. This partition dso conforms generaly with the geography of the
reservation which, as currently congtituted, comprises two river drainages.

Subsection (c), paragraph (1), providesthat, effective with the partition as provided in subsection
(a), that portion of the reservation known asthe "extenson”, excluding thelands of the Resighini Rancheria,
shdl be recognized as the Yurok Reservation and shdl be a reservation for the Yurok Tribe. The
Committeeagain notesthat thelands comprising thenew Y urok reservation werewithin the aborigind lands
of the Yurok or Klamath bands or villages. Karuk tribal aborigina lands generdly lay upstream of Y urok
lands dong the Klamath River, outsde of the Yurok and Hoopa Valey Reservations.



18

Paragraph (2) providesthat, subject to al vaid exiging rights, al nationd forest landsinthe Y urok
Reservation and about 14 acres of the Y urok Experimental Forest shall betransferred to the Y urok Tribe
in trust.  These lands contain buildings which will be immediately utilized by the Yurok Tribe. The
Committee, therefore, expects the Secretary of the Interior to work with the Yurok Interim Council to
ensure that these facilities are cleaned and renovated as soon as possible. This clean-up and renovation
should be accomplished under the BIA's existing facilities maintenance and repair budget. In addition, the
Secretary shdl within six months report to Congress concerning the advantages, disadvantages, and
procedural aspects of conveying to the Yurok Tribe al National Park System lands within the Y urok
Resarvation.  If the Secretary does not recommend immediate conveyance of such lands, his
recommendation shdl include a proposed inter-governmenta agreement which, pending any conveyance,
will assure’Y urok tribal hunting, fishing, and gathering rights, and reasonable ceremonia and religiousaccess
and use on such lands within the reservation.

Paragraph (3) providesthat the existing authority of the Secretary to acquire landsfor Indiansand
Indian tribes under the Indian Reorganization Act of 1934 shall be gpplicable to the Yurok Tribe.
$5,000,000 is authorized to be appropriated and is directed to be used for land acquisition for the Y urok
Tribe with the limitation that such funds can be used to acquire land outside the reservation only for
purposes of exchange for landsinsde. An amendment is added to permit acquisition of lands adjacent to
and contiguous with the Y urok reservation. The Committee expects that the Secretary will make use of
this and other authority to, among other things, insure that Indian landswithin the reservetion are not, or do
not become, landlocked. The Committee is aware that the acquisition of new landswill increase the costs
of land and resource management. The Committee, therefore, directs the Secretary to consider these
additional costs when preparing the future budgets of the Y urok Tribe.

Paragraph (4) providesthat (1) thetransfer of fundsto the Y urok Tribe under section 4 and 7; (2)
the land transfer under subsection 2(c)(2); (3) the land acquisition authority of section 2(c)(3); and (4) the
organizationa authorities for the Yurok Tribe under section 9 shall not be effective unless the Interim
Council of the Y urok Tribe adopts aresolution waiving any clamsit might have againg the United States
under this Act and granting consent as provided in section 9(d)(2). Section 9 of the bill provides for an
Interim Council to be dected by the Generd Council of the tribe.

Subsection(d) providesthat the boundary line between the HoopaValey and Y urok reservations,
as partitioned in this section, shdl betheline established by the Bissd-Smith survey and that the Secretary
shdl publish the boundary descriptionsinthe Federd Register. Useof the Bissd-Smith survey for purposes
of defining the Hoopa Valey Indian Reservation resultsin the addition of lands to the Y urok Reservation
in the upper reaches of the extension near the junction of the Klamath River with the Trinity River. The
trangtion village known as "Peekta’ Point, claimed by the Y urok Tribe, now apparently becomes part of
the Y urok Reservation.
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Subsection (e) provides for the management of the triba lands of the Y urok Reservation by the
Secretary until the organization of the tribe under section 9 and, theresfter, by the Y urok Tribe.

Subsection (f) provides that the State of Cdlifornia shdl continue to have crimind and civil
jurisdiction on the two reservations under Public Law 83-280 with authority to retrocede such jurisdiction
to the United States.

SECTION 3 - PRESERVATION OF SHORT CASES

Section 3 provides that nothing in this Act shall affect, in any way whatsoever, the individud
entitlements dready established in the various decisons of the Federa courtsin the so-caled Short cases
nor any eventud entry of find judgment in those cases.

When find judgment is entered in the Short cases, the court will have determined which of the
3,800 intervening individud plaintiffs have met the sandards of the court for qudification as an "Indian of
the Reservation” and will have determined the amount of monetary damagesto which each such individud
plantiff is entitied from the United States. Nothing in this legidation is intended to affect the right of such
individuasto that fina award under the law of the case. While the Committee does not believe that this
legidation, as a prospective ssttlement of this dispute, isin any way in conflict with the law of the casein
the Short cases, to the extent there is such aconflict, it isintended that this legidation will govern.

SECTION 4 - HOOPA-YUROK SETTLEMENT FUND

Subsection (a), paragraph (1), establishes a HoopaY urok Settlement Fund into which the
Secretary is directed to deposit al Escrow funds, together with accrued income, derived from revenue of
the reservation. The definition of the Excrow [9c] fundsisintended to be acomprehensiveligt of the funds
and accounts, infederd hands, derived from the lands or resources of thejoint reservation. It isestimated
that this amount now tota s approximately $65,000,000.

Paragraph (2) permitsthe Secretary to continue to make paymentsto the Hoopa Valley Tribe, out
of the interest or principa of the Settlement Fund, for triba governmental and management purposes,
excluding per capita payments, in an amount not to exceed $3,500,000 per fiscal year. These payments
will be deducted from what would otherwise be the Hoopa Vdley Tribe's share as apportioned by
subsection (C).

Paragraph (3) as added by the Committee authorizes the Secretary to provide appropriated funds
to the Y urok Trangition Team, and a so authorizes the Secretary to make paymentsto the Y urok Trangition
Team, out of the interest or principa of the Settlement Fund, for the purposes for which the Yurok
Trangition Teamisestablished under section 9, in an amount not to exceed $500,000 per fiscd year. These
payments will be deducted from what would otherwise be the Yurok Tribe's share as apportioned by
subsection (d).

Subsection (b) provides that the Secretary shal make payments from the Settlement Fund as
provided in this Act and, pending dis-
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solution of the Fund, shal administer and invest such funds as Indian trust funds are administered.

Subsection (c) directs the Secretary, upon publication of the option eection date pursuant to
section 6(a)(4), to pay out of the Fund and to hold in trust for the Hoopa Vdley Tribe an amount which
shall be based upon the percentage arrived at by dividing the number of members of the Hoopa Tribe as
of such date by the sum of the number of such members and the number of persons on the find roll
prepared pursuant to section 5. After the ections pursuant to section 6 have been made, the payment to
the HoopaValey Tribeshal beincreased or decreased based on the personswho areenrolled inthe Tribe
pursuant to section 6. Under thisformula, it is estimated that approximately $23 million will be paid to the
Hoopa Tribe. Thisisroughly one-third of the entire Settlement Fund.

Subsection(d) directsthe Secretary to makeasimilar payment for the' Y urok Tribewith theamount
being determined by dividing the number of persons on the Settlement Rall decting to be members of the
Y urok Tribe by the sum of the number of members of the Hoopa Tribe, as determined under subsection
(¢), and the number of persons on suchroll prepared under section 5. The amount alocated to the Y urok
Tribe will be based on how many individuas meeting theShort case standards eect to become members
of theYurok Tribe. If only 25% of the adults €ligible accept the Y urok membership option, gpproximately
$6.7 million remaining in the Settlement account, for atotd tribe share of $18.1 million. According to the
pro-organization Y urok group the 25% membership estimate is extremely low. They esimate that the
percentage accepting triba membership will exceed 50%. If thisis true the Yurok Tribe will receive in
excess of $23.5 million. Thisis roughly one-third of the entire Settlement Fund.

Subsection (e) authorizes the gppropriation of $10,000,000 for deposit in the Settlement Fund as
the Federa share after Hoopa and Y urok triba payments pursuant to section 4 and the payments to the
Y urok member[s] pursuant to section 6(c) are made. The Fund, with the Federal share and with any
earned income, is to be available to make the payments authorized by section 6(d).

As noted esewhere in this report, it is in large part due to the unjust, higtorical treatment of
Cdifornia Indians by the United States, to the enactment and promulgation of confusing and ambiguous
laws, and to the vacillating and uncertain policies of U.S. officidsthat [t]hisunfortunate Situation now exigts.
The Committee fed sthat $10,000,000 of Federal funds, added to the funds of the Indians, isasmall price
to pay to rectify thissituation and permit implementation of thefedera policy of government-to-government
relations with the Hoopa Valey and Y urok Tribes.

SECTION 5 - HOOPA-YUROK SETTLEMENT ROLL

Subsection (a) directs the Secretary to prepare a roll of al persons who can meet the criteria
established by the Federa courtsin the Short case for qudification as an "Indian of the Reservation” and
who aso (1) were born on or prior to, and living on, the date of enactment; (2) are citizens of the United
States; and (3) were not
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members of the Hoopa VValley Tribe as of August 8, 1988. The Secretary's determination isfina except
that plaintiffsin the Short cases who have been found by the Federal court to meet the qudification asan
"Indian of the Reservation” shdl be included on the rall if they meet the other requirements and thosewho
are found by the court not to meet such qudifications may not be included on the roll. Personswho are
not plantiffsin the Short cases may dso be included on the rall if they timely gpply and meet the criteria
established. The Committee expectsthe Secretary to place ontherall the names of al living Indians of the
Reservation held qudified in the Short cases whether or not an gpplication is timely received from such
persons, since address changes or other unforeseen event may prevent persons from receiving actual
notice, and the qudifications of such persons are readily verified.

Subsection (b) requires the Secretary, within 30 days of enactment, to give notice of the right to
apply for enrollment under thissection. It requiresactud notice by registered mail toShort plaintiffs, notice
to their attorneys, and notice in loca newspapers. Such notice is aso to be published in the Federd
Regiger.

Subsection (c) establishes the deadline for applications as 120 days after the Federa Register
publication in subsection (b).

Subsection (d), paragraph (1), provides that the Secretary shall make his determinations of
digibility and publish afind roll in the Federd Register 180 days after the date established in subsection
(©.

Paragraph (2) requiresthe Secretary to establish proceduresfor the consideration of appealsfrom
gpplicants not included on the find roll. These appeds will not prevent the rall from being made find.
Successtul appellantsareto belater added to theroll and any paymentsthey become entitled to, asaresult
of the dection of options, are to be paid from any funds remaining in the Settlement Fund before payment
to the Y urok tribe as provided in section 7. The subsequent inclusion of such personson therall, and any
election of option they may make, are not to affect any calculations made for the payments to the Hoopa
and Y urok Tribe under section 4. However, deletion of personsfound erroneoudy to have been included
on the roll may lead to adjustment of the cd culations and payments made under section 4.

Subsection (e) provides that anyone not included on the fina Settlement Roll shdl not have any
interest in the Hoopa Vdley Reservation, the Hoopa Valley Tribe, the Y urok Reservation, or the Y urok
Tribe or in the Settlement Fund unless they may be subsequently admitted to triba membership by either
of those tribes. The provisions of this subsection are not intended to imply an congressiona determination
that such persons do now have any such interest. Nor are these provisions intended to imply that the
federa Indian gtatus of any person would be lost by omission from the find Settlement Roll. These are
not termination provisions, as explained under section 6(d).

SECTION 6 - ELECTION OF SETTLEMENT OPTIONS.

As noted elsewhere, the court has determined that, while the lands and resources of the Hoopa
Vadley Reservation as now condti-
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tuted are tribal or communa property, neither the Hoopaor Y urok Tribe nor any other tribe has avested
right in such property. Where the triba property right is vested, if at dl, is problematica and probably
remains with the United States subject to disposition pursuant to the rationale of the Hynes v. Grimes
Packing Co. case.

Inany case, under the generd theories of Federd-Indian law and under the law of the case of the
Short casss, it isthe Committegs concluson that no individud,, including persons mesting the qudifications
of the court as an "Indian of the Reservation” or members of the Hoopa Valley Tribe, separately or
callectively, have any legdly enforceable right in the lands and resources of the reservation.

Therefore, the settlement provisions of this section are not to be construed as a congressiond
recognition, directly or impliedly, that such individuas have any such right or that the payments or benefits
conferred by this section are in payment for the taking of any such rights. The Committee is seeking to
further the responsbility of the Congress and the United States as the trustee and guardian of Indian tribes
and property to resolve the chaos and uncertainty now affecting these Indians, these tribes, and this
property. Thebenefits made available to individua s under this section are arecognition that they may have
an inchoate or expectancy interest in such property and that, as a matter of fairness, they should be given
reasonable options for settlement.

It is dso the Committeg's intent that the eection of an option under this section, together with al
the vauable benefits which flow therefrom, shdl congtitute a waiver by the individua so decting of any
clam such person may have againgt the United States arising out of this Act except those crested by
sections 5 and 6.

Subsection (a), paragraph (1), providesthat, 60 days after publication of the Settlement Roll, the
Secretary shdl give notice by registered mail to al adult persons on therall of their right to elect an option
under the Act.

Paragraph (2) provides that the notice must be comprehensive with an objective anayss of
advantages and disadvantages of each option, but couched in easily understood language. S. 2723, as
introduced, would provide that the dection of an digible adult would bind minor children under their
guardianship who are dso on theroll. The Committee deleted this provision and amended paragraphs (2)
and (3) [to] provide that minor children will be deemed to have ected membership in the Y urok Tribe,
with certain exceptions. In addition, the Committee added language specifying that the notice discuss
counsgling services that the Yurok Trangtion Team and the Secretary shall provide, and the affidavit
requirement of section 6(d).

Paragraph (3) as amended by the Committee, automatically makes minors on the roll members of
the Y urok Tribe unlessthe parent or guardian comesforward with proof, satisfactory to the Secretary, that
the minor is enrolled in another tribe that prohibits members from enrolling elsewhere. Thus, in the case
of achild who isaready an enrolled member of another federally recognized tribe, such parent or guardian
may elect the tribe in which such child will be enrolled. Therefore, with respect to minors on therall
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who do not adso have aparent or guardian on theroll, noticeisto be given to the parent or guardian of such
minor. The paragraph further directs that the minor's funds be invested and administered as Indian trust
funds, like the Settlement Fund itself, until the age of mgority is reached.

Paragraph (4) provides that the Secretary shal establish the deadline for making a choice as the
date which is 120 days after the date of promulgation of the Settlement Roll as provided in section 5(d).
Persons not making an election by the date established under this paragraph are deemed to have made an
electionunder subsection (). The Committee believesit isimportant that no person on the Hoopa-Y urok
Settlement Roll lose benefits and privilegesflowing from'Y urok triba membership and connection with the
Yurok Resarvation by virtue of inadvertence, failure to receive actud notice, accident or other
unforeseeable events. Accordingly, persons faling to act timely will be deemed to have dected Y urok
tribal membership if they accept and cash the check representing the payment authorized by subsection (c).

The Committee believes that acceptance of the payment also establishes the consensud release of
rights that accompanies this eection. On the other hand, onewho failsor refusesto make an eection, and
refuses to accept the payment authorized by subsection (c) may not be deemed to have granted arelease
or to have granted a proxy to the Y urok Interim Triba Council. Thus, refusing to accept the payment is
one method by which persons who do not wish to join the Yurok Tribe may avoid becoming members.
Persons dready enrolled in another Indian tribe that prohibits dud enrollment may, for example, wish to
decline Yurok triba membership. In addition, a person who becomes a member of any Indian tribe is a
liberty to terminate the triba relationship whenever he or she so chooses.  E.g., F. Cohen, Handbook of
Federd Indian Law 22 (1982 Ed.).

Subsection (b), paragraph (1), provides that any person on the roll, 18 years or older, who can
meet certain membership criteria of the Hoopa Valley Tribe as established by the U.S. Claims Court and
who (1) maintains aresidence on the reservation on the date of enactment; (2) had, within five years prior
to enactment, maintained such residence; or (3) owns an interest in rea property on the reservation can
elect to become a member of the Hoopa Valley Tribe.

Paragraph (2) providesthat the Secretary shall cause such personto be so enrolled notwithstanding
any laws of the Hoopa Valey Tribe to the contrary and, after being so enrolled, such person will be afull
member of thetribe for al purposes.

Paragraph (3) providesthat the Secretary will assign to such person the degree of Indian blood or
Hoopa Indian blood, as appropriate, based upon the criteria established by the Federal Court in the Short
case.

Paragraph (4) provides that any person making such an dection shdl no longer have any interest
in the Y urok Reservation, the Y urok Tribe, or the Settlement Fund. Thisparagraph and paragraphs(c)(4)
and (d)(2) do not contemplate that such persons now have any particular interest, but that, to the extent
they do, it will
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be automaticaly relinquished upon an dection of one of the options.

Subsection (c), paragraph (1), provides that any person on the fina roll may eect to become a
member of the Y urok Tribe and participate in the organization of the tribe pursuant to section 9.

Paragraph (2) providesthat persons making such eection shdl form the base membership roll of
the Yurok Tribe and the Secretary shdl assign to a person making such an dection the degree of Indian
blood determined using the criteria of the Federd court.

Paragraph (3) directs the Secretary, to pay to each person under age 50 and making an eection
under this subsection $5,000 out of the Settlement Fund; $7,500 for those age 50 or older. These sums
were established on the basis of the Committeg's amendment. The distribution of such funds shdl be
subject to the provisions of Section 7 of the Act of October 19, 1973 (87 Stat. 466), as amended (25
U.S.C. § 1407).

Paragraph (4) providesthat persons making an eection under this subsection shal no longer have
any interest in the Hoopa Valley Reservation or the Hoopa Valey Tribe or, except as provided in
paragraph (3), in the Settlement Fund. Asamended by the Committee, additiond language isincluded to
provide thet the exercise of the option shall authorize the Y urok Interim Council to waive clams of the
Y urok Tribe againgt the United States.

Subsection (d), paragraph (1), provides that any person on the fina roll can make an election to
receive a lump sum payment from the Settlement Fund and directs the Secretary to pay to each such
person the amount of $15,000 out of the Settlement Fund. This sum was decreased from the $20,000
provided in S. 2723 as originally introduced. Election of this option, however, has been conditioned by
the Committee upon completion of an affidavit concerning counsdling regarding the effects of such an
eection. This subsection does not suggest, and the Committee does not intend that this Act change the
federd Indian status of any person, regardless of the option eected, nor does this Act end federd trust
regtrictions that may exist asto any alotted or unallotted trust land, property[,] resources or rights. The
option provided by section 6(d) is not a termination provison; it merely offers a lump-sum payment to
persons on the settlement roll who wish to have no future interests or rights in the triba, commund, or
undlotted land, property, resources, or rights in the triba, communa, or undlotted land, property,
resources, or rights of the Hoopa Valey Reservation or the Y urok Reservation or the Hoopa or Y urok
tribes. By contract [Sc], thelanguage of the Western I ndians Termination Statute declared that the purpose
of the Statute was, among other things, "for a termination of Federd services furnished such Indians
because of thair status as Indians.” 25 U.S.C. 691. That termination Act provided that:

Thereafter individuad members of the Tribe shdl not be entitled to any services
performed by the United States for Indians because of their status as Indians, al satutes
of the United States which affect Indians because of thelr datus as Indians . . . shal no
longer be applicable to the members of the Tribe, and the laws of the severad States
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shdl apply to the tribe and its membersin the same manner asthey apply to other citizens
or personswithin their jurisdiction. 25 U.S.C. 703(a)(1982)

Neither section 6(d) nor any other provision of thisActissointended. ThisAct doesnot represent
areturn to anationa policy of termination or of encouraging tribal members to withdraw from their tribes.
However, the circumstances concerning this reservation and the complex litigation which has prevented
tribal self-determination judtify the congressond role in restoration of triba self-governance represented
by thisAct.

Paragraph (2) provides that any person making an dection under this subsection shdl no longer
have any interest in the Hoopa Valey Reservation, the Hoopa Valley Tribe, the Yurok Reservation, and
the Y urok Tribe and, except as provided in paragraph (2), in the Settlement Fund.

SECTION 7 - DIVISION OF SETTLEMENT FUND
REMAINDER

Subsection (a) provides that any funds remaining in the Settlement Fund after payments made
pursuant to section 6 and to successful appelants shdl be shdl be held in trust by the Secretary for the
Yurok Tribe.

Subsection (b) provides that funds apportioned to the two tribes by section 4 and 6 shdl not be
avalable for per capita digtribution for a period of ten years after the date of divison made under this
section. Other triba funds, or income of the apportioned funds, are not intended to be redtricted by this
subsection. As amended by the Committee this would alow the Hoopa Tribe to make one or more per
capital payments to its members from such funds, totaling not more than $5,000, a sum similar to that
provided for those eecting to become members of the Yurok Tribe. There is no provison for a bonus
payment to those 50 years or older since no dection is involved and the Hoopa members have been
recaiving thefull range of federa servicesover theyears. Under the Act of August 1, 1983, the Committee
understands that payments on behaf of minor triba members shal be held in trust accounts and invested
for the minors.

SECTION 8 - HOOPA VALLEY TRIBE;
CONFIRMATION OF STATUS

Section 8 presarves, ratifies, and confirms the existing status of the Hoopa Valey Tribe as a
Federally-recognized tribe and reingtates full recognition of its governing documents and governing body
as heretofore recognized by the Secretary.

In the record before the Committee and in the findings of the court in the Short cases, some
ggnificance is attached to the fact that some members of the Hoopa Valey Tribe had admixtures of the
blood of the Y urok or other tribes or, in some cases, that such admixture was greater than their Hoopa
blood. The Committee does not attach any significance to this fact by itsalf nor does it find that this
admixture of tribal blood detracts from theintegrity of the Hoopa Valey Tribe asatribe of Indians. Mog,
if not dl, Federdly-recognized Indian tribes have members who are not of the full degree of blood of the
ancedrd tribe. Through inter-triba marriages, most Indian tribes have a membership of mixed Indian
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blood. Indeed, most have a membership with mixed Indian and non-Indian blood. The Hoopa Valley
Tribe clearly has and continues to function as an Indian tribe in the political sense.

SECTION 9 - RECOGNITION AND ORGANIZATION
OF THE YUROK TRIBE

This section provides for the development of a membership for a Yurok Tribe and for its
organization. The Committee redizesthat there may be some people on the Settlement Roll who will have
little or no Y urok Indian blood who may wish to select thisoption. The discussion under section 8 above
isrelevant here.

Subsection (@), paragraph (1), providesthat those persons el ecting the Y urok Membership option
under section 6 shdl form the base roll of the Y urok Tribe whose status as a Federdly-recognized tribe,
subject to the adoption of the Interim Council resolution required by subsection (c), is ratified and
confirmed. The Committee substituted the term "Interim Council” for the term " Generd Council.”

Paragraph (2) providesthat the Indian Reorganization Act of 1934 shall gpply to the Yurok Tribe,

Paragraph (3) directs the Secretary promptly to consult with the Select Committee on Indian
Affairs, the House Insular and Interior Affairs Committee and any other appropriate committee and, within
30 days of enactment, gppoint five individuas to compromise[sc] the Y urok Trangtion Team. Sincethe
Interim Council will not be nominated or eected until after preparation of the Settlement Roll and election
of options, aprocessthat will take over oneyear, aTrangition Teamto aid the Y urok Tribes organi zationa
process is essentid.

A key function of the Yurok Trangtion Team isto provide counsgling to persons who are or may
bedigiblefor inclusonintheHoopa Y urok Settlement Roll with respect to inclusion in the Settlement Rall,
the advantages and disadvantages of each of the settlement options available under section 6, and related
issues. In particular, the Yurok Trangtion Team must counsdl people concerning the current or potentia
benefits which will or may be derived by membership in the Y urok Tribe or the Hoopa Valey Tribe, and
fromconnectionswiththe'Y urok or HoopaValey reservation. Thismustincludediscussion of any possble
effect on the future triba membership of children of individuals who may dect the option of sections 6©
and 6(d). However, this paragraph does not suggest, and the Committee does not intend that any part of
this Act change the federd Indian status of any person, for purposes of programs and benefits in which
membership in a federdly recognized Indian tribe is not a prerequisite, regardless of the option eected.
Nor does this Act end federa restrictions that may exist as to any allotted or unalotted trust land or
resources. As noted esawhere, the option provided by section 6(d) is not atermination provision; and it
should not be portrayed as such; the subsection merely offers a lump-sum payment to persons on the
Settlement Roll who wish to have no future interest or right in the tribal, communa, or undlotted land,
property, resources, or rights of the Hoopa Valey Reservation or the Y urok Reservation or the Hoopaor
Y urok tribes.
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Subsection(b) providesfor the creation of an Interim Council for the Y urok Tribe of five members
to represent the Y urok Tribein the implementation of the Act and to act asthe triba governing body until
atriba council is dected under a congtitution adopted pursuant to this section.

Subsection (c), paragraph (1), provides that the Secretary, within 30 days of the deadline for
election of options, shal prepare a list of al adults on the Settlement Roll who elected the Y urok
Membership option who will congtitute the digible voters of the tribe for organizationd purposes. The
Secretary must send them notice of date, time, purpose, and order of procedure of the general council
meeting to be scheduled pursuant to paragraph (2).

Paragraph (2) provides that, within a set time after such notice, the Secretary shall convene a
genera council meseting of the Yurok Tribe on or near the Yurok Reservation. The business of such
mesting is to nominate candidates for dection to the Interim Council. Only persons on the list prepared
under paragraph (1) are eigible for nomination. As amended by the Committee the resolution waiving
cams againg the United States may be executed by the Interim Council based upon the proxies received
from persons eecting triba membership.

Paragraph (3) provides that, within 45 days after the general council mesting, the Secretary shdl
conduct an dection for the Interim Council from among the persons nominated. Absentee baloting and
write-in voting is to be permitted. The Secretary must give the digible voters adequate notice of the
election.

Paragraph (4) requires the Secretary to certify the results of the election and to convene an
organizational meeting of the newly dected Interim Council.

Paragraph (5) providesthat vacancies on the Council shall befilled by avote of the other members.

Subsection(d), paragraph (1), providesthat the Interim Council shal have no powers except those
conferred by this Act.

Paragraph (2) provides that the Council shal have full authority to secure the benefits of Federa
programs for the tribe and its members, including those administered by the Secretary of the Interior and
the Secretary of Hedlth and Human Services and shdl have authority to execute the necessary waiver of
clams againgt the United States, and consent to alocation of the escrow funds to the Settlement Fund.

Paragraph (3) provides that the Council shall have such other powers as the Secretary normally
recognizesin an Indiantriba governing body, except that it may not legaly or contractualy bind the tribe
for aperiod in excess of two years from the date of their dection. The Committee's amendment revised
this language to provide that any contract of more than two years duration will be subject to disapprova
by the Secretary of the Interior under limited circumstances.

Paragraph (4) provides that the Interim Council shall appoint a drafting committee which shdl be
responsible for the development of a draft congtitution for submission to the Secretary.

Paragraph (5) provides that the Interim Council shall be dissolved upon eection of the initia
governing body under such con-
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ditution when adopted or a the end of two years after their ingtalation, whichever occursfird.

Subsection (€) provides that the Secretary, upon the request of the Interim Council and the
submission of the draft condtitution, shal take al steps necessary under the provisions of the Indian
Reorganization Act for the adoption of atriba congtitution and the dection of theinitid triba council under
such condtitution whenadopted. The Committee recognizesthat the Y urok Tribe has asovereignright to
select triba membership provisonsfor itscongtitution. The Tribemay prohibit thedua enrollment of Y urok
triba membersin other Indian tribes, for example, as many other tribes do. Both becauseit isthe Y urok
Tribe's right to determine its membership criteria and because the Tribe will have to live with the
consequences of its decison, the Committee is reluctant to require incluson of specific membership
provisons. Nevertheless, the Committee hopes and presumes that children born after the date of
enactment of thisAct (who of course are not included inthe Hoopa-Y urok Settlement Roll) and who meet
the applicable Indian blood requirement, if any, established by the Yurok Tribe, but whose parents may
have dected the option of section 6(d) will nevertheless be favorably considered for enrollment in the
Y urok Tribeadthough their parents may not be membersof the Y urok Tribe. The Committeeisconcerned
that an injustice will occur if the Yurok Tribe prohibits the enrollment of children born after the date of
enactment of thisAct who possessthe necessary blood quantum required by the Y urok Tribe'scongtitution,
but whose parents el ected the lump-sum option instead of enrollment in the Yurok Tribe.

It is not intended by this section that the Indian Reorganization Act shdl provide the only means
by which the Yurok Tribe may be organized. Nor does the Committee intend that the Congtitution
prepared by the drafting committee pursuant to subsection (€) is the only one upon which the Secretary
may conduct an dection in the future.

SECTION 10 - ECONOMIC DEVELOPMENT

The amendment added anew Section 10 directing that a plan for economic sdf-sufficiency for the

Y urok Tribe be devel oped and submitted to Congress by the Secretary of the Interior, in conjunction with
the Interim Council of the Y urok Tribe and the Y urok Trangtion Team, to determinethe long-term needs
of the Tribe. The Secretary isexpected to seek the assistance and cooperation of the secretaries of Hedlth
and Human Services and other federal agencies. The Committeeis aware that the Y urok Tribe has not

received the mgjority of services provided to other federaly recognized tribes. As a reault, it lacks
adequate housing and many of the facilities, utilities, roads and other infrastructure necessary for a
developing community. In addition, the Committee is aware that many of the road, redty and fisheries
management services on the "Addition” have been provided in the past by the Hoopa Vdley Tribe. The
Committee is, therefore, concerned about how the Bureau of Indian Affairs plansto address these needs,

and directs the Secretary to work with the Y urok Tribe to develop proposed solutions to these
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and other reated problems. The Committee is specificaly interested in the feasibility and cost of
condructing a road from U.S. Highway 101 to Caifornia Highway 96. It is dso concerned that the
Department of the Interior does not currently have adequate land records and surveys of the "Addition”.
The Committee, therefore, expectsthat the Department will conduct al necessary surveysto ascertain the
legd status of suchlands. It also expectsthe plan to address such things asthe number of additiona federa
employees required to service the Y urok Tribe and placement of the Tribe's facilities congtruction needs
on the BIA, IHS, and other federa agency congruction priority lists. The Committee wishes to clarify,
however, that the development of this plan should in no way delay the provision of servicesto the Y urok
Tribe and/or the construction of federal and tribd facilities.

SECTION 11 - SPECIAL CONSIDERATIONS.

This Section was designated Section 10in S. 2723, asintroduced.

Subsection (a) providesthat the 20-acre land assgnment on the Hoopa Valey Reservation made
by the BIA in 1947 to the Smokers family shdl continue in effect and may pass by descent or devise to
relatives of one-fourth or more Indian blood of members domiciled on the assgnment as of the date of
enactment.

Subsection (b) providesthat within 90 days after enactment, the Secretary shdl conduct eections
for the Resighini, Trinidad, and Big Lagoon, Rancherias concerning merger with the Yurok Tribe. If a
mgority of those voting approves, the Rancherias should fully merge their lands, assets and membership
with the Yurok Tribe. The Secretary isto publish inthe Federa Register notice of the effective date of any
such merger. The Committee deleted reference to Blue Lake, Smith River, Elk Valley, and Tolowa
Rancherias on the grounds that these rancherias are not historicaly of Yurok origin. A new subsection ©
was added to provide protection for existing property rights.

SECTION 12 - KLAMATH RIVER BASIN FISHERIES
TASK FORCE

Subsection (a) amends the Act of October 27, 1986, establishing the Klamath River Basin
Fisheries Task Force, by providing for arepresentative of the Y urok and of the Karuk Tribes on such task
force. The Secretary isto gppoint the first Y urok representatives who will serve until the Yurok Tribeis
organized and gppointsits own representative.

Subsection (b) provides that the term of theinitia Y urok and Karuk membersappointed shall be
for that time remaining on the terms of existing task force members and, theresfter, as provided by the
provisons of the 1986 Act.

SECTION 13 - TRIBAL TIMBER SALES PROCEEDS USE

Section 11 amends section 7 of the Act of June 25, 1910 (25 U. S. C. 407) by making clear that
timber sales proceeds from Indian reservations shal be used only for the benefit of the tribe or tribes
located on such reservations and their members.

Inthe Short case, the Circuit Court interpreted section 407, as applicable to the facts and
circumstances of that case, in amanner
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which could cause mischief if gpplied to other Indian tribes and other facts and circumstances. The
amendment smply makesclear that revenuefrom tribal timber resources are to be used solely for thetribes
located on such reservation and, through such tribes, their members.

SECTION 14 - LIMITATIONS OF ACTIONS; WAIVER
OF CLAIMS

A datute of limitationsis very necessary to avoid uncertainty about the possible gpplicability of 28
U.S.C. 88 2501 (six years), 2409a (12 years) and Countyof Oneidav. Oneidalndian Nation, 470 U.S.
226 (1985) (no statute of limitation). The Committee finds that the periods provided in this section are
reasonable under the circumstances. Further, the limitations here are rationaly related to fulfillment of
Congress unique obligation to Indian tribesand individuals. E.g., Littlewolf v. Hoddl, 681 F. Supp. 929
(D.D.C. 1988).

Subsection (a) providesthat any claim chdlenging the condtitutiondity of this Act asataking under
the 5th Amendment of the Congtitution shal be brought in the United States Claims Court under sections
1491 and 1505 of title 28, United States Code.

Subsection(b), paragraph (1), providesthat any such suit by anindividud, entity, or tribe other than
the Hoopa Valley or Yurok Tribes, shdl be barred unless brought within 210 days of the date of partition
of the joint reservation or 120 days after the date for the eection of options as established by section
6(a)(3), whichever islater.

Paragraph (2) providesthat any such claim by the Hoopa Valey Tribe must be brought within 180
days of enactment or be barred.

Paragraph (3) provides that any such clam by the Y urok Tribe must be brought within 180 days
of the date of the general council meeting under section 9(c)(2)(A) or be barred.

Agan, the Committee reiterates its concluson that no individud or tribe has a vested,
condtitutiondly protected right in the lands and resources of thejoint reservation. The statute of limitations
in this subsection are smply included to bring about some certainty and out of an abundance of caution.

Subsection© providesthat the Secretary shal makeareport to the Congresson any find judgment
in any litigation brought pursuant to this section together with any recommendations deemed necessary.
New language was added by the Committee to provide for a stay of payment of any judgment that might
be rendered against the United States, in order to provide time for the Department to provide Congress
with areport.

SECTION 15 - HEALTH ISSUES

A new Section 15 wasadded to providefor clean up of dump siteson the newly established Y urok
Resarvation. The Secretary of Health and Human Services and the Secretary of the Interior are directed
to enter into a memorandum of understanding with Humbol dt County for the clean up and maintenance of
these sites. Costs are estimated at approximately $40,000 for the clean up and $8,000 per year for
mai ntenance.
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COST AND BUDGETARY CONSIDERATIONS

The authorization levels and purposes for which funds may be expended set forth in S. 2723 are
identical to the companion hill, H.R. 4469, reported out of the House Committee on Interior and Insular
Affarson August 10, 1988. The cost estimate for H.R. 4469, and thus S. 2723, are set forth below:

CONGRESSIONAL BUDGET OFFICE COST
ESTIMATE
SEPTEMBER 9, 1988.

1. Bill number: H.R. 44609.

2. Bill titte: Hoopa Y urok Settlement Act.

3. Bill gtatus: Asamended and ordered reported by the House Committee on Interior and Insular
Affars, August 10, 1988.

4. Bill purpose: This hill would, if certain conditions are met, partition specified joint Indian
reservation lands in northern Cdiforniainto the Hoopa Valley Reservation and the Y urok Reservation. It
would a so establish the Hoopa-Y urok Settlement Fund, and requirethe Secretary of theInterior to deposit
into it escrow funds and interest earnings from designated trust accounts. The bill would require the
Secretary to make digtributions from the fund into trust accounts for the Hoopa VValey and Y urok tribes,
and to make paymentsto digibleindividuas decting certain triba membership options. Thebill authorizes
the gppropriation of $10 million to be deposited into the Settlement Fund for the purpose of making lump-
sum payments to such individuas.

The bill would aso reguire the Secretary of the Interior to administer the partitioning of the lands
and the two tribes. This respongbility would include specifying the reservation lands and boundaries,
preparing an digibility roll and fina Settlement Rall, providing for the eection of a ssttlement option by
those on the Settlement Roll and establishing them astriba members, organizing agenera council meeting
of the Yurok Tribe, and providing for the eection of an Interim council for thet tribe. The bill permitsthe
Secretary to use up to $5 million of Bureau of Indian Affairs (BIA) funds to acquire lands or interest in
lands for the Yurok Tribe or its members.

5. Estimated Cost to the Federd Government:

[By fiscal year, in millions of dollars]

1989 1990 1991 1992 1993

Estimated authorization [&VE] . . . . . oo oo e e 10 (O)eeviiiiii,
Estimated outlays. . . . ... G 100 ..o
! Less than $500,000

The cogts of this bill fal within budget function 450.
Basis of Estimate
The estimated cogts of thishill reflect the authorization and ditribution of $10 million for lump-sum

payments of $20,000 each to digible individuas choosing not to become members of either the Hoopa
Valley or Yurok Tribes. Based on information provided by
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the BIA, the number of individuas expected to choose this option is at least 500, the number that would
exhaugt $10 million authorization.

Additiond lump-sum and other paymentsrequired under thishill would come out of the Settlement
Fund, which would have abaance of morethan $50 million. The Settlement Fund money iscurrently being
held in escrow and, in the absence of legidation, would be available for distribution upon resolution of a
pending court daims [sic]. The etimate assumes that the bill would not significantly affect the timing or
amount of spending of the amounts currently held in escrow relative to current law.

The adminigtrative task associated with partitioning the reservation and the tribes are estimated to
result in additional costs of approximately $500,000 in the first two fisca years after enactment. We
estimate no additiona costsfor land acquisition, based oninformation provided by the BIA that the agency
would not exercise the authority provided in the bill for such activity. Other provisons of the bill are not
expected to result in significant additiona cogt.

6. Estimated cost to State and local governments. None.

7. Edtimated comparison: None.

8. Previous CBO estimate: None.

9. Edtimate prepared by: Carol Cohen.

10. Edtimate gpproved by: C.G. Nuckols (for James L. Blum, Assstant Director for Budget
Andyss).

REGULATORY IMPACT STATEMENT

Paragraph 11(b) of rule XXVI of the Standing Rules of the Senate requires each report
accompanying abill to evaluate the regulatory and paperwork impact that would be incurred in carrying
out the bill. The Committee believesthat S. 2723, as amended, will have aminima impact on regulatory
or paperwork requirements.

EXECUTIVE COMMUNICATIONS

The Committee received the following statements from the Department of the Interior and the
Department of Justice at its hearing on September 14, 1938:

STATEMENT OF ROSS O. SWIMMER, ASSISTANT
SECRETARY FOR INDIAN AFFAIRS,
DEPARTMENT OF THE INTERIOR

Good morning Mr. Chairman and members of the Committee. | am pleased to be here today to
discuss S. 2723, a hill "To partition certain reservation lands between the Hoopa Valey Tribe and the
Y urok Indians, to clarify the use of tribal timber proceeds, and for other purposes.”

We object to enactment of S. 2723 unlessiit is amended to meet our concerns, especialy with
regard to the deletion of an unjudtified Federd contribution of $15 million, we would recommend thet the
President veto the hill.

Since the 1950's there has been a dispute among the Indians of the Hoopa Valey Reservation in
Northern Cdiforniaastowho is
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entitled to share in the timber proceeds from the "Square" portion of that Reservation. (The Squareisin
Hoopa Vdley, and the "Extenson” follows the Klamath River to the Pecific.) Following a 1958 opinion
of the Solicitor's Office that the Hoopa Vdley Tribewasentitled to receivedl thetimber income, individua
Indians, now numbering some 3800 of Y urok and other triba groups, brought suit in 1963 for damages
for their excluson from sharesin theincome (Jessie Short, et al. v. United States, No. 102-63, United
States Claims Court). The Y urok Tribe has never organized itsdlf as a political or corporate entity, and
thus has no spokesmen or officid representatives.

At the time the litigation was begun, the Square was treated as a separate reservation from the
Extension. In 1973, the Court of Clams held that there was but a Single reservation. Subsequently, the
Court ruled that dl the "Indians of the Reservation” are entitled to participate in per capitadistributions of
the income from the timber on the unallotted (tribal) lands of the Square. From 1974-1978 efforts were
made to determine the identity of the "Indians of the Reservation” and to mediate a settlement.

INn1979, the Government moved to substitutethe Y urok Tribefor the 3800individua plaintiffs, and
the Hoopa Vdley Tribe, asintervenor, moved to dismissthe case. In 1981, the Court of Claims denied
the motions and ruled that successful plaintiffs would be determined on standards similar to the standards
for membership inthe Hoopa Vdley Tribe. The Federa Circuit Court of Appedsaffirmed. The petitions
for certiorari filed by the Hoopa Vdley Tribe and 1200 of the plaintiffs, the third unsuccessful effort to
obtain certiorari in the case, were denied by the Supreme Court on June 19, 1984.

IN1980 ancther suit wasfiled (Lillian BlakePuzz, et al. v. United Stateset al., No. C-80-2908
THE, U.SD.C., N.D. Cdifornia) by six individuas claming to be Indians of the Hoopa Valey Indian
Reservation whose rights to participate in reservation administration and to benefit from the reservation's
resourceswered|egedly denied by the Federd Government inviolation of their congtitutiond rightsto equa
protection.

Faintiffs clamswereinitidly premised onindividua Indian ownership of the unalotted reservetion
resources, athough they later also asserted that al "Indians of the Reservation” condtituted one tribe, and
that al individua Indians should have avotein that tribe'sgovernment. The Government's position wasthat
the reservation was cregted for Indian tribes, not individual Indians, and that the recognition of Indian tribes
isa palitica question for determination by the Congress and the Executive Branch and such determinations
are not reviewable by the courts.

OnApril 8,1988, the court issued an order in which Judge Henderson agreed with the Government
that thereservationwas created for Indian tribes except that the HoopaV aley Reservation wasnot created
for agngle tribe but for "al tribes which were living there and could be induced to live there” Order at p.
7. The court concluded that Federal recognition of the Hoopa Tribe did not give thetribe exclusive control
over any reservation lands and resources.
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The court aso found that the individud plaintiffs have standing to litigate reservation management
issues and that the 1864 statute authorizing the creation of the reservation imposed atrust responsibility on
the U.S. Government extending to al the Indians of the Reservation.

Having addressed these issues the court ordered three specific actions:

1 The Federd defendants may lawfully dlow the Hoopa Business Council (HBC) to
participate in reservation adminigration, and the HBC may lawfully conduct business as a triba body
sovereign over its own members, and, as an advisory body, participate in reservation administration;

2. Federa defendants shal not dispense fundsfor any project or servicesthat do not benefit
dl Indians of thereservationin anon-discriminatory manner. Federa defendantsshal exercise supervisory
power over reservation administration, resource management, and spending of reservation funds, to ensure
that dl Indians receive the use and benefits of the reservation on an equa basis. Specificaly, Federd
defendants shdl not permit any reservation funds to be used for litigation among Indians or tribes of the
reservation.

3. To fulfill the requirements of this Order, Federal defendants must develop and implement
a process to receive and respond to the needs and views of non-Hoopa Valley tribal members asto the
proper use of reservation resources and funds.

On June 7, 1988, we submitted to the court a plan of operation for the management of the Hoopa
Valley Reservation resources, as required by the court's April 8, 1988 order. On September 2, 1988 the
court denied plaintiffs motion to drike the plan, dthough it emphasized that the issuesraised in that motion
would have to be addressed if thislegidation is not enacted and the court isleft with the task of approving
afina long-term plan for the management of the reservation.

Obvioudy, the Digtrict Court's orders are changing the management of the reservation and its
resources. However, we do not believe that they provide the appropriate vehicle for a satisfactory
permanent resolution to dl the problems on the Hoopa Vdley Indian Reservation. We believe that
partitioning the commund reservation and encouraging the Y uroks to organize as a tribe would lead to
more satisfactory results.

Now | would liketo address our mgjor concernsregarding S. 2723. | have attached our technical
concernsto my written statement.

S. 2723 partitionsthe HoopaValey Reservation only if the HoopaValey tribe passesaresolution
waiving any damsthey may have againg the United States arising out of the provisons of the Act. The
resolution must be presented to the Secretary within 60 days of enactment of the Act. The Secretary then
publishes the resolution in the Federd Register and the existing commund reservation becomes two
reservations. The "square" would become the Hoopa Valey Reservation and the "extension” would
become the Y urok Reservation. Additional forest service land would be added to the Y urok Reservation
and an authorization of $5 million would be provided for the purchase of additiona land for the Y urok
Reservation.
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We do not believe that expanding the reservation is necessary a thistime and strongly opposethe
addition of Federa money for this purpose. Currently, there are gpproximately 400 Y uroks living on the
"Extenson” which indudes 5,373.9 acres (including triba land and alotments). We recommend that this
provision be deleted.

Upon enactment of the act, the exigting $50 million communa escrow account is to become the
basis of a settlement fund. An additiona $10 million is authorized to be appropriated to add to the fund.
We do not believe the settlement fund should be established until the communal reservation is partitioned.
Further, we believe that the bill should not become effective (except for section 12) until the Hoopa Vdley
Tribe adopts and sends to the Secretary, the resolution caled for in section 2(a).

We strongly oppose the addition of Federal money to thisfund and believe that the distribution of
the fund should be used for making the payments under section 6 and giving any remaining funds to the
Yurok Tribe. The partition of the communa reservation and the commu[n]a escrow account should not
require the addition of Federd funds. If the amount in the escrow fund is not sufficient, we believe the per
capita amounts available to individuas under the bill should be changed so that the escrow funds cover
those payments. We believe the hill should be amended to specify that if adequate funds are not available
in the Settlement fund to make the payments, such payments shal be pro-rated accordingly. Any funds
remaining in the Settlement Fund after al payments have been made or provided for, should be hdd in trust
for the Yurok Tribe.

The Secretary is to prepare a settlement roll of al persons who can meet the criteria established
by the Federa court in the Short case for qudification as an "Indian of the Resarvation”. The Secretary
is to provide each digible person the opportunity to choose one of the following options. 1) become a
member of the Hoopa Valey Tribe (if appropriate criteria are met); 2) become a member of the Y urok
Tribe and receive a $3000 payment; or 3) elect to receive a payment of $20,000 and give up al rightsto
the reservation and dl rights to membership in the Y urok Tribe.

Parents and guardians of children on the Settlement Roll under the age of 18 would choose an
option for their child.

Although we do not object to the provision alowing parents or guardians making the choice for
minor children, we believe that the children's payments should be held in trust until they reech age 18. The
Sattlement Fund could remainin effect and draw interest until each minor reachesage 18 and recelvesther
payments.

We further recommend that the Settlement Roll be established as of the date of the partition of the
commund reservetion rather than as of the date of enactment of the Act. This could assure that the roll
would include al persons having an gppropriate interest a the time of the partition. Anyone born after the
partition would of course, not have aiinterest in the previous single communal reservation.

Section 9 provides for the organization of the Y urok Tribe under the Indian Reorganization Act.
Within 45 days of the officia notice
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the Secretary shal conveneagenera council mesting of thedigiblevotersof theY urok Tribe. The Generd
Council would vote on the adoption of aresolution waiving any clamthe Tribe may have againgt the United
States arisng out of the provisons of this Act and to nominate candidates for an interim council. The
generd council would eect an Interim Council to represent the tribe until a congtitution and tribal council
arein place, or for 2 years, which ever isthe shorter period. The Interim Council would gppoint adrafting
committee to draft atribal condtitution and request the Secretary to authorize an eection to vote on the
condiitution.

The time required for the Secretary to provide notice, cal genera council meetings, and hold
elections is unreasonable.  The Bureau would not be able to meet such requirements.  Amended
requirements are included in our technica amendments attached to my written statement.

We would aso commend [Sic] that thetribe be required to have acongtitution and an elected triba
council before they enter into contracts or receive grantsfrom the Federa Government. Under the bill the
Interim Council could enter into a contract and then after two years the council would be dissolved. We
do not believe this is either good management or fair to the tribal members who m[aly receive services
under the contract.

Section 13 provides for statute of limitations for any clam brought againg the United States
chdlenging the partition of the communa reservation under thisact. We defer to the Department of Justice
on these provision[].

Mr. Chairman, we urge the Committee to amend the bill to meet our concerns, particularly with
respect to the gppropriation authorization of $15 million. | have attached a number of technica concerns
to my written Statement.

This concludes my prepared statement. 1 will be pleased to answer any questions the Committee
may have.

RECOMMENDED AMENDMENTSTO S. 2723

Section 1(b)(7) definesKaruk Tribe as organized after aspecia dection conducted by the United
States Department of the Interior, Bureau of Indian Affairs. The Bureau of Indian Affairs did not hold a
gpecid dection. We recommend the following amendment:

Section 1(b)(7) line 16 (page 3) after "condtitution” delete "after a gpecid election conducted by
the United States Department of the Interior, Bureau of Indian Affairs’ and change"April 18" to"Aprill [Sc]
6'.

Section 2(c)(3)(A) provides authority for the Secretary to take additiond land into trust status for
the Yurok Tribe. We recommend that the provision clarify that the land would be part of the Yurok
Reservation. We recommend the following amendment:

Section 2(c)(3)(A) line 8 (page 7) add at the end "and that such lands may be declared to be part
of the Yurok Reservation'.

Section 4(a) establishes a Settlement Fund upon enactment of thisact. We believethefund should
be established upon the partition of the reservation. We recommend the following amendment.
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Section 4(a) line 8 (page 9) delete "enactment of this Act” and insart "the partition of the Hoopa
Vadley Reservation under section 2 of thisact”.

Section4(a)(2) permitstheHoopaValey Tribeto use up to $3.5 million annudly out of theincome
or principa of the Settlement Fund for triba, non-per capitapurposes. Webdievethe Y urok Tribeshould
aso be able to draw this account. We recommend that Sec. 4(8)(2) line 12 (page 9) be amended as
follows

"(2) Until thedidtributionismadeto the HoopaValley and Y urok Tribesunder subsection
(©), the Secretary may distributeto both tribes an amount not to exceed income and interest earned
less 10 per cent for the current operating year out of the Settlement Fund. These funds may be
used for tribal purposes and may not be distributed as per capita payments.”

Section 4(b) on page 9, line 23 should be amended by driking out "pending” and insarting in lieu
thereof "pending payments under section 6 and".

Section4© line 3 (page 10) and 4(d) line 13 refer to thewrong paragraph. Section 6(a)(3) should
be changed to "6(a)(4)".

Subsections (), (d), and (e) of section 4 on page 10, line 1 through page 11, line 6 should be
deleted.

Section 5 providesfor the Secretary to establish a Settlement Roll of digible personsliving onthe
date of enactment of thisAct. We recommend that the roll be established as of the date of the partition of
the reservation to avoid any possible problems regarding the status of a person born between the time of
enactment of the Act and the partitioning of the reservation. We aso recommend that the Secretary be
givenmoretime to complete the necessary proceduresfor establishing theroll. Thefollowing amendments
are recommended:

Section 5(@)(A) line 20 (page 11) change "of enactment of this Act" to "of the partition under
section 6(a)".

Section 5(b) line 24 (page 11) change "thirty” to "one hundred and twenty".

Section 5(d) line 22 (page 11) change "one hundred and eighty days' to "two hundred and forty
days'.

Section 6 requiresthe Secretary to notify al eigible persons of the options available to them under
the act. We believe it should be clear that each individua must choose one option. We aso recommend
that notice be given by certified mail rather than by registered mail. We recommend the following
amendments:

Section 6(a) line 23 (page 13) change "registered” to "certified".

Section 6(3) line 1 (page 14) after "elect” insert "one of".

Section 6(a)(3) (page 14) should be amended to designate paragraph "(3)" as"(3)(A)" and add
anew subparagraph "(B)" asfollows:

"(B) Thefundsentitled to such minorsshal behddin trust by the Secretary until the minor
reaches age 18. The Secretary shdl notify and provide payment to such persons including al
interest accrued.”

Section 6(b) line 3 (page 15) "March 21" should be "March 31".

Section 6(b)(3) requires the Secretary to assign a blood quantum to persons electing to become
enrolled members of the Hoopa Valey Tribe. We recommend the following clarifying amendment:
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Section 6(b)(3) line 23 (page 15) should be amended to read: "The Secretary shdl determinethe
guantum of "Indian blood" or "Hoopa Indian blood", if any, of each person enrolled in the Hoopa Valey
Tribe under this subsection pursuant to the criteria established in the March 31, 1982 decison of the U.S.
Court of Claimsin the case of Jessie Short et al. v. United Sates, (Cl. Ct. No. 102-63)".

Section 6(c)(2) line 17 (page 16) should be amended for clarity and consistency with subsection
(b)(3). After "shdl" delete "assgn each person that quantum of "Indian blood" as may be determined” and
insart "determine the quantum of "Indian blood", if any,".

Section 6(c)(3) lines 22 and 23 (page 16) should be amended to read as follows:

"(c) The Secretary shal pay (subject to section 7 of the Act of October 19, 1973, as amended
(25 U.S.C. 1407)) to each person”.

Section 9 providesfor aprocedure for the organization of the Y urok Tribe. Webeieveaninterim
coundil should be eected for the primary purpose of drafting acondtitution. The Secretary should provide
services until the tribe has a condtitution and an officialy eected triba council. We recommend the
following amendments:

Section 9© line 10 (page 19) change "30" to "60".

Section 9(c)(3) line 12 (page 20) change "45" to "60".

Section 9(d)(2) line 6 (page 21) should be amended as follows:

"(2) Thelnterim Council shall represent the tribe to assst the Secretary in determining the
needs and appropriate programs for the tribe. The Council shdl be responsible for determining
gppropriate use of the funds available to the tribe under section 4(a) of this act.”

Delete paragraph " (3)" and renumber "(4)" as"(3)".

Renumber paragraph "(5)" as"(4)" and on line 1 (page 22) delete the words "or at the end of two
years after such ingdlation, whichever occursfirs”.

Section 10 dlows the merger of existing Rancherias with the Yurok Tribe. Thereis no Tolowa
Rancheria so that reference should be deleted. We aso recommend that since the names listed in this
section are names of Rancherias and not names of Tribes that the section be amended to reflect that
difference.

Section 10(b) line 23 (page 22) should be amended to add "any of the following Rancherias at"
after "members of". Delete "the" after the word "of".

Section 10(b) line 24 (page 23) after "Elk Valey" ddete "or Tolowa Rancherias'.

Section 11 provides for the addition of a member of the Karok and Y urok Tribesto the Klamath
River Basin Fisheries Task Force.

The Secretary is to appoint the member for the Yurok Tribe until the Tribeis recognized. Since
the tribe is dready Federaly recognized we recommend this provision be changed to refer to the tribe's
organizetion.

Section11(b) line 23 (page 23) dd ete " established and federaly recognized” andinsert "organized”.

Section 11(b) line 2 (page 24) change "recognized” to "organized'”.

Add anew section 14 a the end of the bill asfollows:
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"Sec. 14. This Act (except sections 2(a) and 12) shdl be effective upon partitioning of the
reservation as provided in section 2(a). Sections 2(a) and 12 shdl be effective upon enactment.”

STATEMENT OF RODNEY R. PARKER, ASSOCIATE
DEPUTY ATTORNEY GENERAL,
U.S. DEPARTMENT OF JUSTICE

Mr. Chairman and Members of the Committee, on behalf of the Department of Jugtice, | am
pleased to have this opportunity to present our viewson S. 2723, legidation to partition reservation lands
between the Hoopa Vdley Tribe and the Y urok Indians, as introduced by Senator Crangton. This hill,
which isidentica to the amended version of H.R. 4469 introduced by Congressman Bosco, satisfies our
litigationconcerns. However, because of budgetary and other policy concerns, wedefer to the Department
of the Interior for the Adminigration's postion on the hill.

In 1876, a 12-mile square tract of land in Northern Cdifornia (the Square), occupied mainly by
Hoopa Indians, was set aside by President Grant as the Hoopa Valey Indian Reservation. In 1891,
President Harrison extended the boundaries of the Reservation to include the adjoining 1-mile wide strip
of land on ether Sde of the Klamath River (the Addition or Extension) which was occupied mostly by
Yurok Indians.

Beginninginthe 1950's, the HoopaVdley Tribe, afederaly recognized and organized tribe, began
receiving proceeds from the harvesting of timber from the Square. Some of the proceeds from the timber
harvests were digtributed on a per capita basis to individua members of the Hoopa Valey Tribe. This
prompted suits by other Indians who were not members of the tribe and thus did not receive per capita
payments. Short v. United Sates, No. 102-63, CI.Ct.; Ackley v. United States, No. 460-78, CI.Ct.;
Aanstadt v. United States, No. 146-85L, CI.Ct.; Giffen v. United States, No. 746-85L, CI.Ct.

Inthese cases, the United States Claims Court held, contrary to the government's position, that the
Square and the Extension were asingle reservation and thet adl Indians of the Reservation were entitled to
share in a money judgment based on past distributions of individuaized monies, i.e. the per capita
payments. Sincetheinitid ruling in 1973, efforts have been madeto identify the quaified plaintiffs, to settle
the litigation and to medi ate the dispute which isfocused on the conflicting positions of the organized Hoopa
Valey Tribe and the federally recognized but not organized Y urok Tribe,

S. 2723 would provide for the partition of the Hoopa Valley reservation into two separate
reservations, to be held in trust by the United States for the Hoopa Valley Tribe and the Y urok Tribe,
respectively. The bill so providesfor the establishment and distribution of a Settlement Fund for digible
individuas.

The Department of Justice has worked with Congressman Bosco's saff to draft legidation that
satisfied our litigation concerns. S. 2723, whichisidentical to the amended version of H.R. 4469, would,
in generd, satisfy our litigation concerns.

We have, however, two remaining concerns withthebill. Our first concernis clarification that no
Fifth Amendment teking isin-
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tended by the sections providing for the contribution of triba monies to the Settlement Fund. The hill
dready providesfor awaiver of dams by the Hoopa Tribe and, under certain circumstances, the Y urok
Tribe. Whilewe understand thewaiver language as dready evidencing triba consent, wethink aprovison
requiring express tribal consent could provide a clearer acknowledgment by thetriba government that no
taking has occurred. We therefore suggest that section 2(a)(2)(A) be changed to read as follows:
(2)(A) Thepartition of thejoint reservetion as provided in this subsection shal not become
effective unless, within 60 days after the date of the enactment of this Act, the Hoopa Valey Tribe
shall adopt, and tranamit to the Secretary, atriba resolution:
(1) waiving any dlaim such tribe may have againg the United States arising out of
the provisions of this Act, and
(i) affirming tribal consent to the contribution of Hoopa Escrow moniesto
the Settlement Fund, and for their use as payments to the Yurok Tribe, and to
individual Yuroks, as provided in this Act.
We likewise suggest that section 9(¢)(2)(A) be changed to read as follows:
(A) theadoption of aresolution, by avote of not lessthan two-thirds of the voters present
and vating:
() waiving any clam the Y urok Tribe may have againgt the United States arising
out of the provison of thisAct, and
(B) [sic] (i) affirming tribal consent to the contribution of Yurok Escrow
monies to the Settlement Fund, and for their use as payments to the Hoopa Tribe,
and to individual Hoopa members, as provided in this Act.

Our second concern involves section 13(c)(2) of the bill, which provides that, in the event of a
judgment againgt the United States based on a Fifth Amendment taking, the Secretary of the Interior shall
submit areport to Congress recommending possible Congressond modifications to the bill. Pursuant to
this section, Congress could change the nature of the act that congtituted ataking, and thus make payment
for a permanent taking by the United States unnecessary. In order to ensure that payment is not made in
the event that Congress takes action to make the payment unnecessary, we suggest that the following
provisions be added to section 13(c)(2) of the Act:

Notwithgtanding the provisionsof 28 U.S.C. 2517, any judgment entered against the United States
ghdl not be paid for 180 days after the entry of judgment; and, if the Secretary of the Interior
submits areport to Congress pursuant to this section, then payment shal be made no earlier than
120 days after submission of the report.

The hill's remaining provisons largdy involve budget and policy metters and we defer to the
Department of the Interior on them. | would be pleased to answer any questions you might have.
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CHANGESIN EXISTING LAW

In compliance with subsection 12 of Rule XXVI of the Standing Rules of the Senate, the
Committee notes that changesin exigting law made by the bill are shown asfollows (exigting law proposed
to be omitted is enclosed in black brackets, new maiter is printed in italic, and existing law in which no
changeis proposed is shown in roman):

ACT OF JUNE 25, 1910, ASAMENDED

[Sec. 7. Thetimber on unalotted lands of any Indian reservation may be sold in accordance with
the principles of sustained yield, or in order to convert the land to amore desirable use, under regulations
to be prescribed by the Secretary of the Interior, and the proceeds from such sales, after deductions for
adminigrative expenses pursuant to the Act of February 14, 1920, asamended (25 U.S.C. 413), shall be
used for the benefit of Indianswho are members of the tribe or tribes concerned in such manner ashe may
direct.]

Sec. 7. Under regulations prescribed by the Secretary of the Interior, the timber on
unallotted trust land in Indian reservations or on other land held in trust for tribes may be sold in
accordance with the principles of sustained-yield management or to convert the land to a more
desirable use. After deduction, if any, for administrative expenses under the Act of February 14,
1920 (41 Sat. 415; 25 U.S.C. 413), the proceeds of the sale shall be used -

(1) as determined by the governing bodies of the tribes concerned and approved by
the Secretary or
(2) intheabsense [ sic] of such a governing body, as determined by the Secretary for
the tribe concer ned.
ACT OF OCTOBER 27, 1986
(100 Stat. 3086; 16 U. S. C. 460ss)

* * * *

Sec. 4. Klamath River Basin Fisheries Task Force

* * * *

© Membership and appointment. The Task Force is composed of [12] 14 members asfollows:
* * * *

(11) A representative of the Karuk Tribe, who shall be appointed by the governing
body of the tribe.

(12) A representative of the Yurok Tribe, who shall be appointed by the Secretary
until such time asthe Yurok Tribeis established and Federally recognized, upon which time
the Yurok Tribe shall appoint such representative beginning with the first appointment
ordinarily occurring after the Yurok Tribeisrecognized. History Aboriginal Tribers[sic] and
Lands of Northern California.
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