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plaintiffs have waived their opportunity for
judicial review.
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Indian tribe sought judicial review after
its application for preliminary permit to de-
velop hydropower facility was denied by the
Federal Energy Regulatory Commission
(FERC). City intervened, filing brief in sup-
port of FERC. The Court of Appeals, Mi-
chael Daly Hawkins, Circuit Judge, held that:
(1) Indian tribe was aggrieved party within
meaning of statute governing appeals from
FERC’s decisions, and (2) Indian tribe’s ap-
plication, under Federal Power Act, for pre-
liminary permit to develop hydropower facili-
ty was properly denied.

Affirmed.

1. Electricity <=1

- Court of Appeals defers to Federal En-
ergy Regulatory Commission’s (FERC) in-
terpretation of its own regulations unless
plainly erroneous.

2. Electricity =1

Findings of fact of Federal Energy Reg-
ulatory Commission (FERC) are conclusive if
supported by substantial evidence.

3. Statutes ¢=219(1)

Agency’s interpretation of statute is
question -of law that Court of Appeals re-
views de novo.

4. Electricity €=10

Indian tribe whose application, under
Federal Power Act, for preliminary permit to
develop hydropower facility was denied was
“aggrieved party” within meaning of statute
governing appeals from decisions of Federal
Energy Regulatory Commission (FERC).
Federal Power Act, §§ 4(), 313(b), as
amended, 16 U.S.C.A. §§ 797(f), 825l(b).

See publication Words and Phrases
for other judicial constructions and def-
initions.

5. Electricity €=10

Orders granting preliminary permits un-
der Federal Power Act are final and there-
fore reviewable. Federal Power Act,
§ 313(b), as amended, 16 U.S.C.A. § 825/(b).

6. Electricity ¢=10

Indian tribe’s application, under Federal
Power Act, for preliminary permit to develop
hydropower facility was properly denied by
Federal Energy Regulatory Commission
(FERC), inasmuch as proposed project con-
flicted with city’s previously filed relicense
application, in that it would have used same
water that city proposed to use. Federal
Power Act, § 4(f), as amended, 16 U.S.C.A.
§ 797¢H); 18 CFR. §§ 430(b)A1D),
4.33(a)(2).

7. Indians &4

“Federal Energy Regulatory Commission
(FERC) is subject to United States’ fiduciary
responsibility towards Indian tribes, which,
in essence, consists of acting in interests of
tribes; however, FERC exercises this re-
sponsibility in context of Federal Power Act.
Federal Power Act, § 1 et seq., as amended,
16 U.S.C.A. § 792 et seq.

8. Indians <=4

Federal Energy Regulatory Commis-
sion’s (FERQ) trust responsibility toward
Indian tribes did not compel acceptance of
preliminary permit application to develop hy-
dropower facility that was barred by
FERC’s regulations.
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Petition to Review a Decision of the Feder-
‘al Energy Regulatory Commission. FERC
Project No. 11521-000.

Before: WRIGHT, WALLACE, and
HAWKINS, Circuit Judges.

MICHAEL DALY HAWKINS, Cireuit
Judge:

The Skokomish Indian Tribe (“the Tribe”)
appeals a decision of the Federal Energy
Regulatory Commission (“FERC”) denying
the Tribe’s application for a preliminary per-
mit to develop a hydropower facility on the
North Fork of the Skokomish River in Ma-
son County, Washington. FERC determined
that the Tribe’s proposal conflicted with the
City of Tacoma’s (“Tacoma”)! relicense ap-
plication and denied the Tribe’s permit appli-
cation on that basis. On rehearing, FERC
affirmed the denial. Because the Tribe is an
aggrieved party under the Federal Power
Act (“FPA”), we have jurisdiction to hear
this appeal, and we affirm.

I. BACKGROUND
A. The Permit Process

Because the planning, construction, and
operation of hydroelectric projects are costly
and complex, Section 4(f) of the FPA autho-
rizes FERC to issue preliminary permits pri-
or to the licensing stage to enable prospec-
tive license applicants to obtain necessary
financial commitments and to gather data for
inclusion in later license applications. 16
US.C. § 797(f). The permit process is de-
signed to induce parties otherwise unwilling
to expend the necessary resources to prepare
and file license applications. See, e.g., Malta
Irr. Dist. v. F.ER.C, 955 F2d 59, 60-61
(D.C.Cir.1992). A permit holder maintains

1. Tacoma appears in this case as an intervenor
and has filed a brief in support of respondent
FERC.
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priority for a license against all potential
rivals for the term of the permit (not to
exceed three years), and the permit holder is
expected to conduct general preparations
(surveys, financial arrangements, ete.) for the
proposed project. 16 U.S.C. § 798. At the
licensing stage, while FERC accepts and
evaluates proposals submitted by all interest-
ed parties, the permit holder is accorded
preference for the award of the license and
receives the license so long as its plans are
equally well-adapted to the development of
the relevant water resources as the plans of
the competing applicants. Id. at §§ 798, 800.

B. The Tacoma Relicensing Proceeding

The Federal Power Commission first is-
sued Tacoma a 50-year license in 1924 for a
minor part of the complete power project
designated the Cushman Hydroelectric Pro-
Jeet No. 460 (“the Cushman project”). In
1974, Tacoma filed a new application for a
major project license encompassing all of the
project works, and it filed a revised applica-
tion in late 1976. City of Tacoma, Washing-
ton, 67 F.E.R.C. 161,152 (May 4, 1994), 1994
WL 170164, rek’y denied, City of Tacoma,
Washington, 71 F.E.R.C. 161,381 (June 22,
1995), 1995 WL 369570.

In 1984, FERC issued an environmental
assessment (“EA”) concluding that the new
license would not significantly affect the hu-
man environment. In May 1990, however,
parties to the relicensing proceeding filed a
motion with FERC asserting that an envi-
ronmental impact statement (“EIS”) for the
project was necessary, and FERC eventually
issued a draft EIS in December 1995,

Meanwhile, in February 1992, the Tribe,
which had participated in the Tacoma reli-
censing proceeding, filed a petition with
FERC requesting that it declare Tacoma’s
present application to be for an “original
license,” rather than a relicense, and seeking
that the project’s environmental evaluation
be based on the condition of the resources in
the area prior to its construection.? FERC,

2. The Tribe contends that the Cushman Dam No.
2 has never been licensed properly because the
original minor part license issued in 1924 autho-
rized only the flooding of 8.8 acres of federal
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however, held that Tacoma’s application was
in fact a relicensing proceeding under the
FPA and that basing environmental review
on pre-construction conditions was not re-
quired. Id.

C. The Tribe’s Application for a Prelimi-
nary Permit

The Tribe filed an application in February
1995 for a preliminary permit to study the
development of a power project to be located
at the toe of the existing Cushman Hydro-
electric Project Dam No. 2 (“Cushman Dam
No. 2”) with the intake to be located in the
forebay of the existing dam.? Although the
application acknowledges that Cushman Dam
No. 2 is used solely to divert water from the
North Fork Skokomish River to Tacoma’s
Powerhouse No. 2, it states that ongoing
FERC licensing proceedings are expected to
result in requirements to eliminate or sub-
stantially reduce out-of-basin diversions and
restore North Fork stream flows at Cush-
man Dam No. 2. The Tribe’s concerns are
that the lack of water flowing down the
North Fork River has had devastating ef-
fects on fisheries and on the health of the
river itself; it wants to ensure that any fu-
ture development of the river, including us-
age of the small amount of water now coming
down the river and any amounts that might
be added after the relicensing process, will
be utilized in a manner consistent with its
restoration.

Tacoma moved to intervene in the Tribe’s
permit proceedings, contending that the
Tribe’s application eompetes with its reli-
cense proposal because the Tribe proposes to
take water that Tacoma uses in its power-
house and use the water in a new power-
house at the base of the dam. Tacoma also
noted that FERC staff is currently evaluat-
ing a similar alternative—reducing diversions
to Tacoma’s powerhouse and constructing a
new generating facility at the dam’s base.
Even though Tacoma views this option as
“infeasible,” it nevertheless believes the issue

land, not the approximately 4,700 acres now
covered by the Cushman project (including two
dams and reservoirs, hydroelectric generating fa-
cilities, diversion works, and transmission lines).

will be resolved in the context of the relicens-
ing.

D. FERC’s Orders Rejecting the Tribe’s
Permit Application

On April 6, 1995, FERC issued an order
rejecting the Tribe’s request for a prelimi-
nary permit on the ground that the Tribe’s
application conflicted with Tacoma’s filed
“Initial development application” in violation
of 18 CF.R. § 433(a)2). Specifically, it
stated:

In its relicense application, Tacoma pro-

poses to provide a minimum flow of 100

cubic feet per second (cfs) below Cushman

Dam No. 2. The Tribe proposes to study

development of a powerplant -that would

use flows of up to 1,500 cfs released from
the dam, based on the assumption that

[FERC) will ultimately require release of

those flows as environmental mitigation in

the Cushman relicensing proceeding.

Skokomish Indian Tribe, 71 FE.R.C. 161,-
023 (Apr. 6, 1995), 1995 WL 148316, at *2,
reh’y denied, Skokomish Indion Tribe, T2
F.E.R.C. 161,268 (Sept. 20, 1995), 1995 WL
556539.

In its Rehearing Order, FERC affirmed its
prior decision, noting that while Tacoma had
originally proposed to continue substantially
diverting the North Fork stream flow to its
Powerhouse No. 2, “in response to resource
agency comments and recommendations, Ta-
coma later amended its proposal to include a
minimum flow of 100[cfs] below Cushman
Dam No. 2, to be released through a small
turbine and powerhouse.” Skokomish Indi-
an Tribe, 72 F.E.R.C. 761,268, 1995 WL
556539, at *2. Accordingly, FERC held that
the Tribe’s permit application conflicted with
this amendment as well as with Tacoma’s
original proposal: ‘

The Tribe’s argument overlooks the fact

that its proposed project would use the

same water that Tacoma proposes to con-
tinue using for power generation, at either
its existing Cushman Powerhouse No. 2 or
its proposed powerhouse at the base of

3. Cushman Dam No. 2 is part of the greater
Cushman project.
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Cushman Dam No. 2. The water can be
used by one project or the other, but under
the applicants’ proposals, it is physically
impossible for both projects to exist.
Thus, the two applications do in fact con-
flict.

Id. (emphasis added).

E. Tacoma’s Motion to Dismiss the Ap-
peal

Tacoma moved to dismiss this appeal on
the ground that the Tribe is not an aggrieved
party within the meaning of 16 U.S.C. § 825/,
the section of the Federal Power Act govern-
ing appeal of a FERC order to a federal
circuit court. The Ninth Circuit Appellate
Commissioner denied Tacoma’s motion on
the basis that out-of-circuit authority holds
that grants and denials of preliminary per-
mits are subject to review by a court of
appeals. See Malta, 955 F.2d at 61. The
Commissioner’s order, however, directed the
parties to address the jurisdictional issue in
the remaining briefs.

IL. STANDARD OF REVIEW

[1-3] We defer to FERC’s interpretation
of its own regulations unless plainly errone-
ous. Pankratz Lumber Co. v. F.E.R.C,, 824
F.2d 774, 777 (9th Cir.1987). FERC’s find-
ings of fact are conclusive if supported by
substantial evidence. Id. An agency’s inter-
pretation of a statute, however, is a question
of law that we review de novo. Conlan v.
United States Dep’t of Labor, 76 F.3d 271,
274 (9th Cir.), cert. denied, — U.S. ——,
117 S.Ct. 431, 136 L.Ed.2d 330 (1996).

III. ANALYSIS

A. Jurisdiction

[4] Tacoma, in its appellate brief in sup-
port of respondent FERC, continues to as-
sert that the Tribe is not an aggrieved party
within the meaning of 16 U.S.C. § 825((b)
and hence this appeal should be dismissed.
Tacoma argues that the Tribe has suffered
no harm from the denial of its permit appli-
cation because it does not need a permit to
study the feasibility of its proposed project
or to file a timely license application. More-
over, Tacoma asserts that should there be

121 FEDERAL REPORTER, 3d SERIES

unutilized water capacity upon eompletion of
the relicensing proceeding, the Tribe, like
any other interested party, would be able to
file a permit application at that time. Ac-
cording to Tacoma, the priority accorded a
permit holder vis-a-vis its competitors would
be of no advantage here because there is no
reason to provide priority in order to encour-
age development of a preexisting project that
is the subject of relicensing.

[51 “It is well-established that orders
granting preliminary permits are final and
therefore reviewable.” National Wildlife
Fedm v. F.ER.C, 801 F.2d 1505, 1506 n. 1
(9th Cir.1986). The argument for the re-
viewability of permit denials is even stronger,
because by definition if a party is denied a
permit, it fails to receive the benefits that
such a permit would convey. See City of
Bedford v. F.ER.C, 718 F.2d 1164, 1168
(D.C.Cir.1983) (“We ... regard the injury
arising from wrongful denial of the [prelimi-
nary] permit as a separate injury whose ex-
tent is imponderable and therefore irrepara-
ble-which means that immediate review can
be obtained.”). If a grant of a permit is
reviewable, then a fortiori, a denial should
be. See Malta, 955 F.2d at 61 (“Grants and
denials of preliminary permits are considered
final [FERC] action reviewable by a court of
appeals.”). Accordingly, we adopt the Dis-
trict of Columbia Circuit’s reasoning in City
of Bedford and hold that the Tribe is an
aggrieved party within the meaning of 16
U.S.C. § 825 (b).

B. FERC’s Decision

[6] FERC rejected the Tribe’s permit ap-
plication on the ground that it conflicted with
Tacoma’s pending relicense application. We
uphold FERC’s interpretation of its regula-
tions and its findings of fact.

FERC’s regulations implementing its FPA
authority state that “[FERC] will not aceept
an application for a preliminary permit for
project works that ... would develop, con-
serve, and utilize, in whole or in part, the
same water resources that would be devel-
oped, conserved, and utilized by a project for
which an initial development application has
been filed....” 18 C.F.R. § 4.33(a)2)
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(1996). An “initial development application”
is defined as:
any acceptable application for either a li-
cense or exemption from licensing for a

proposed water power project that would

develop, conserve, and utilize, in whole or
in part, water resources for which no other
acceptable application for a license or ex-
emption from licensing has been submitted
for filing and is pending before [FERC].

Id. § 4.30(b)Q1)[d). FERC specifically has

explained:
[Tlhe reference in section 4.33(a)(2) to an
“initial development application” does not
restrict its scope to applications for an
initial license as opposed to applications for
a new license; rather, it distinguishes the
first acceptable filing from subsequent ac-
ceptable filings, regardless of whether the
filing is for an original license or for a new
license.

Alpine Hydroelectric Co., 58 F.E.R.C. 161,-
127 (Feb. 7, 1992), 1992 WL 19800, at *2.

The regulations on their face require deni-
al of the Tribe’s preliminary permit applica-
tion. Tacoma properly filed and FERC ac-
cepted its license application prior to the
filing of the Tribe’s permit application. Ta-
coma’s relicense application now proposes to
provide a minimum flow of 100 cfs below
Cushman Dam No. 2 to be released through
a power plant, and the Tribe proposes to
study the development of a larger power
plant that would use flows of up to 1,500 cfs,
which it assumes will be required to be re-

leased from the dam. -Because the Tribe’s:

proposed project would use the same water

that Tacoma proposes to. continue .to use,
FERC .correctly conchided that the Tribe’s

permit application conflicts with Tacoma’s
filed relicense application.

Nor are we persuaded b:y'iany: of the'
Tribe’s other arguments concerning the deni-'

al of its permit application. , First, the Tribe
contends that Tacoma’s 1974 irelicense appli-
cation was illegal and hence cannot bar the
Tribe’s permit. But Tacoma’s relicense ap-
plication is not before us at this time.

Second, the Tribe’s reliance on Kamargo
Corp. v. F.ER.C, 852 F.2d 1392 (D.C.Cir.
1988), for the proposition that a preliminary

permit application is not barred by the FPA
even when a proposed project conflicts with
an existing project, is misplaced. As FERC
noted, that case involved applications for pre-
liminary permits to develop incremental ca-
pacity at licensed projects approaching reli-
censing. The District of Columbia Circuit
concluded that FERC relied on irrelevant
statutory provisions to deny the permit appli-
cations and remanded the case for further
consideration. Importantly, the case in-
volved permits to develop “additional wnuti-
lized water resources at existing projects.”
Id. at 1895 (emphasis in original).

Here, by contrast, the flows at issue are
not unutilized, but are being diverted by
Tacoma to a power generating facility. As
FERC found, “The Tribe’s permit application
seeks to develop not incremental but substi-
tute capacity; generation from the Tribe’s
proposed project would replace, rather than
add to, generation eurrently provided by the
Cushman Project.”  Skokomish Indian
Tribe, 72 F.E.R.C. 161,268, 1995 WL 556539,
at *3. At issue in the relicensing proceeding
is whether some of these flows should no
longer be diverted for their current use, but
should instead be discharged into the stream.
Nevertheless, FERC stated:

[TThe issue of whether and to what extent

minimum flows are needed below Cushman

Dam No. 2 is fundamental to the Cushman

relicensing proceeding. Until that issue is

resolved, it is not possible to know with
~~ any degree of certainty whether any unuti-
lized capamty exists at” the site, and in

" what amount. This makes it 1mpract1cab1e'
to attempt to condition a permit to study

only the unutilized capacity, so as to avoid
* conflicting with the' filed license applica-
tion. : -

 Skokomish Indian Tribe, 7L F.ER.C. 161,-
023, 1995 WL 148316, at *3.

i The Tribe responds that 30 ‘cfs of unuti-

" lized capacity exists now and Tacoma has not

applied for a hcense to “harness” the water
that will be requlred to be released down the
river by the end of the relicensing proceed-
ing, placing its case within the confines of
Kamargo. This argument is related to a
third claim by the Tribe that Tacoma never
amended its relicense application to include a
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100 efs powerplant at Cushman Dam No. 2.4
This claim is outside the seope of this appeal,
and even if true, would not affect its out-
come. Regardless of whether the Tribe's
permit application is compared with Taco-
ma’s relicense application as initially filed or
as later amended, it would have been denied
under the rationale of FERC’s orders be-
cause it seeks to develop resources that Ta-
coma not only proposes to utilize in its
amendment but also currently utilizes. See
Skokomish Indian Tribe, 72 F.E.R.C. 161,-
268, 1995 WL 556539, at *2 & n. 4.

The Tribe claims, however, that even if its
permit application conflicts with Tacoma’s
relicense application, FERC should “config-
ure the preliminary permit application to
‘avoid interference’” between the two. As
support for this fourth argument, the Tribe
cites Cosummes River Water and Power
Auth., 39 FER.C. 161,272 (June 5, 1987),
1987 WL 117085. There, the agency dis-
missed Cosumnes’s first-filed permit applica-
tion for, inter alia, failure to comply with
technical requirements, thereby giving priori-
ty to a competing, later-filed license applica-
tion. FERC held that Cosumnes’s permit
application should be reinstated because it
could be configured so that there would be
no interference with the other project. 1987
WL 117085, at *2.

Cosumnes does not support the Tribe’s
position. Unlike Cosumnes, FERC found
here that the Tribe’s proposal specifically
conflicts with Tacoma’s relicense application.
Moreover, FERC correctly observed that the
permit application in Cosumnes had been
filed first and hence was not rejected pursu-
ant to § 4.33(a)(2) as conflicting with a “filed
initial development application.” Skokomish
Indian Tribe, 71 F.E.R.C. 161,023, 1995 WL
148316, at *2 n. 14,

4. Tacoma’s amendment to its relicense proposal
first appeared in its July 29, 1991 response to
FERC's request for additional information. Ta-
coma treated this amendment as part of its reli-
censing proposal in subsequent filings, as did
FERC.

FERC did not issue public notice of this
amendment because it was not material. See 18
C.F.R. § 4.35(f) (defining material amendment).
Moreover, § 4.35 does not apply to amendments

121 FEDERAL REPORTER, 3d SERIES

A fifth claim raised by the Tribe is that
FERC’s dismissal of its permit application is
inconsistent with the nature and purpose of
preliminary permits, which is not only to
award the permit holder priority in any later
licensing proceeding, but also to allow a pro-
spective license applicant sufficient time to
determine if its proposed project is feasible.
The Tribe cites Mine Reclamation Corp., .
F.ER.C, 30 F.3d 1519 (D.C.Cir.1994), for its
argument that proposed projects are neces-
sarily speculative at the permit stage and
need not provide complete details, such as
the specific source of water.

While the Tribe is correct that permit
applications need not identify all details of
a proposed project, it fails to note that
Mine Reclamation did not involve a permit
application that conflicted with a filed Ii-
cense application. FERC stated in its re-
hearing order: “If a license application has
been accepted for filing, [FERC] will not
accept a later-filed permit application that
conflicts with the license application, re-
gardless of the amount of detail provided in
the permit application.” Skokomish Indian
Tribe, 72 F.E.R.C. 161,268, 1995 WL
556539, at *3. Therefore, FERC’s “rejection
of the permit application was not based on
its specificity or lack thereof.” Id.

[7,8] Finally, the Tribe argues that by
denying its permit application, FERC ig-
nored its trust responsibility toward Indian
tribes. This argument also fails. FERC is
“subject to the United States’ fiduciary re-
sponsibility towards Indian tribes, which, in
essence, consists of acting in the interests of
the tribes.” Minnesota Power & Light Co.,
75 F.E.R.C. 161,131 (May 1, 1996), 1996 WL
211960, at *4. Nevertheless, it exercises this
responsibility in the context of the FPA. City
of Tacoma, 71 F.ER.C. 161,381, 1995 WL
369570, at *9. Hence, FERC has previously
rejected arguments that it must afford Indi-

“made ... to satisfy requests of resource agen-
cies or Indian tribes....” Id. § 4.35(e)(4).

These sections indicate that FERC contem-
plates amendments being made to applications in
response to its concerns or those of resource
agencies or tribes. Thus, FERC acted within its
authority by treating Tacoma's proposal to in-
clude a 100 cfs powerplant at Cushman Dam No.
2 as an amendment to its application.
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an tribes greater rights than they would
otherwise have under the FPA and its imple-
menting regulations. See Covelo Indian
Community v. F.E.R.C, 895 F.2d 581, 586
(9th Cir.1990) (upholding Commission’s deni-
al of tribe’s late intervention petition). Here,
the Tribe’s permit application is barred by
FERC’s regulations, and the federal trust
responsibility does not compel its acceptance.

The decision of FERC is AFFIRMED.
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Clothing manufacturer brought action
against defendant which offered to sell coun-
terfeit goods to manufacturer’s investigator,
alleging Lanham Act violations and state law
claims. The United States District Court for
the Central District of California, William J.
Rea, J., granted partial summary judgment
to manufacturer, and, after bench trial, re-
jected affirmative defenses, enjoined defen-

dant from further dealings in manufacturer’s
products, and awarded attorney’s fees and
investigation costs. Defendant appealed.
The Court of Appeals, Fletcher, Circuit
Judge, held that: (1) as matter of first im-
pression, naked offer to sell goods which
infringe trademark can support liability un-
der Lanham Act’s trademark infringement
provision; (2) liability based on offer to sell
did not violate First Amendment; (3) manu-
facturer was not estopped from asserting
infringement under doctrine of unclean
hands; (4) manufacturer was entitled to at-
torney’s fees and investigation costs; and (5)
injunctive relief was warranted.

Affirmed.

1. Trade Regulation €=332

Naked offer to sell goods which infringe
trademark can support Lability under Lan-
ham Act’s trademark infringement provision,
regardless of whether defendant is in posses-
sion of counterfeit goods at time of offer or
whether defendant makes actual sale. Lan-
ham Trade-Mark Act, § 32, 15 US.CA.
§ 1114.

2. Federal Courts €766, 776

Grant of summary judgment is reviewed
de novo, and review is governed by same
standard used by trial court. Fed.Rules Civ.
Proc.Rule 56(c), 28 U.S.C.A.

3. Federal Courts =766, 802

In reviewing grant of summary judg-
ment, Court of Appeals must determine,
viewing evidence in light most favorable to
nonmoving party, whether there are any gen-
uine issues of material fact and whether dis-
trict court correctly applied relevant substan-
tive law; summary judgment is not proper if
material factual issues exist for trial. Fed.
Rules Civ.Proc.Rule 56(c), 28 U.S.C.A.

4. Trade Regulation &332, 375.1

Finding of lability under Lanham Act
section proseribing trademark infringement
based on naked offer to sell counterfeit goods
did not violate First Amendment, because
transaction underlying offer was unlawful
U.S.C.A. Const.Amend. 1.



