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they arrived at the house, a car belonging
to Richard Ayer, a suspect in their investi-
gation of methamphetamine manufactur-
ing, was parked in the driveway. Numer-
ous lights were on in the first floor and the
basement windows were painted black.
Once inside, one of the officers heard a
television and what he believed to be voices
coming from the back of the house. Al
though the sounds turned out to be the
chattering of a Myna bird, they contributed
to the officers’ already ample suspicion
that others were on the premises, had been
alerted to the arrest, and posed a threat to
evidence of methamphetamine manufactur-
ing.

It has not been suggested that the sweep
exceeded the exigency which justified it.
It lasted only several minutes and only
spaces large enough fo conceal a person
were examined. The basement door was
ajar, suggesting that someone may have
recently descended the stairs.

We hold, therefore, that the officer’s ac-
tions were justified by a reasonable belief
that others may have been on the premises
who posed a threat to evidence of metham-
phetamine.! The sweep being lawful, any-
thing observed in plain view during its ef-
fect, including the basement laboratory,
was properly included in the warrant appli-
cation. Cf United States v. Johnston, 784
F.2d 416, 419 (1st Cir.1986). Accordingly,
because Gerry’s only challenge to the dis-
trict court’s denial of his suppression mo-
tion is the validity of the protective sweep,
we see no reason to disturb that court’s

judgment.
.
T

1. We emphasize that we are not retreating from
the requirement that both probable cause and
exigent circumstances must exist before a war-
rantless intrusion is justified. It is true that
Agent Steadman testified at the suppression
hearing that he did not believe he had sufficient
probable cause at the time he conducted the
sweep. However, the district court’s finding
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Indian brought suit challenging appli-
cation of city’s building code ordinances to
his commercial property in city located on
reservation property. The United States
District Court for the Western District of
New York, John T. Curtin, Chief Judge,
entered summary judgment in favor of
city, and Indian appealed. The Court of
Appeals, Miner, Circuit Judge, held that:
(1) building code ordinances of city located
within Indian reservation were municipal
and not state laws for purposes of 1875
Act, which formally recognized villages al-
ready established on leased reservation
land and extended reach of “municipal
laws” to those villages; (2) words “munici-
pal laws” in provisions of 1875 Act refer to
laws of New York State’s municipalities;
(8) Indians living on reservation land leased
for villages are subject to municipal laws
under 1875 Act; and (4) subjecting Indian’s
commercial property within city to its build-
ing code ordinances would not unnecessar-
ily trammel Indian Nation’s tribal sover-
eignty and its right to govern.

Affirmed.

1. Indians &=32(10) ‘
Building code ordinances of city locat-
ed within Indian reservation were munici-

that there was a “great likelihood” that others
on the premises might have destroyed evidence
implicitly contains a finding that there was in
fact probable cause to believe that evidence was
on the premises. See Baldacchino, 762 F.2d at
176-77. We believe that the district court’s find-
ing trumps the conclusory opinion of Agent
Steadman.
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pal and not state laws for purposes of 1875
Act, which formally recognized villages al-
ready established on leased reservation
land and extended reach of “municipal
laws” to those villages. Act Feb. 19, 1875,
§ 1 et seq., 18 Stat. 330.

2. Indians &=32(2)

Words “municipal laws,” in provisions
of 1875 Act, which formally recognized vil-
lages already established on leased Indian
reservation land and extended reach of mu-
nicipal laws to those villages, refer to the
laws of New York State’s municipalities,
not state laws for the government and con-
trol of villages. -Act Feb. 19, 1875, § 1 et
seq., 18 Stat. 330.

3. Indians ¢=32(2)

Indians residing on reservation land
leased for villages are subject to municipal
laws under 1875 Act, which formally recog-
nized those villages already established on
leased reservation land and extended reach
of “municipal laws” to those villages. Act
Feb. 19, 1875, § 1 et seq., 18 Stat. 330.

4. Indians €=32(10)

Subjecting Indian’s commercial proper-
ty in city located within reservation to
city’s building code ordinances would not
unnecessarily trammel Indian Nation’s trib-
al sovereignty and its right to govern; Con-
gress limited sovereignty of Indian Nation
over reservation land within city pursuant
to 1875 Act, which formally recognized vil-
lages already established on leased reser-
vation land and extended reach of “munici-
pal laws” to those villages. Aect Feb. 19,
1875, § 1 et seq., 18 Stat. 330.
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Before PIERCE, WINTER and
MINER, Circuit Judges.

MINER, Circuit Judge:

Plaintiff-appellant Maurice John appeals
from a summary judgment entered in the
United States District Court for the West-
ern District of New York (Curtin, Ch. J.) in
favor of defendants-appellees Norris Stone
and the City of Salamanca. John, an en-
rolled member of the Seneca Nation of
Indians, claims that, because his commer-
cial property is located on Seneca Nation
land, the City of Salamanca and its zoning
code enforcement officer, Norris Stone, are
without authority to compel John’s compli-
ance with the city’s building code. We
agree with the district court that federal
law subjects John’s property to regulation
and affirm the grant of summary judg-
ment.

BACKGROUND

Maurice John is an enrolled member of
the Seneca Nation of Indians. He owns a
restaurant bearing his name in Salamanca,
New York. According to the appellees,
eighty-five percent of the City of Salaman-
ca, including the site of John's establish-
ment, lies within the Allegany reservation.
This reservation land was set aside for the
Seneca Nation by the United States govern-
ment in the Treaty with the Six Nations,
Nov. 11, 1794, 7 Stat. 44 (the “1794 Trea-
ty”’). Through various agreements negoti-
ated in the latter half of the nineteenth
century, the Seneca Indians leased reserva-
tion land to settlers and rail companies.
See United States v. Formess, 125 F.2d
928, 930-31 (2d Cir.), cert. denied sub nom.
City of Salamanca v. United States, 316
U.S. 694, 62 S.Ct. 1293, 86 L.Ed. 1764
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(1942). These leases subsequently were
ratified by Congress, and villages that had
been established unofficially on the leased
land were recognized. See Act of Feb. 19,
1875, ch. 90, 18 Stat. 330 (the “1875 Act”).
The villages of Salamanca and West Sala-
manca, which merged to become the City of
Salamanca in 1913, were among the vil-
lages recognized in the 1875 Act.

In 1986, John began renovating his res-
taurant premises without first applying for
a building permit and filing his plans with
Salamanca’s zoning commissioner, appellee
Stone, in violation of Salamanca Municipal
Ordinance § 26.31. As a consequence, ap-
pellant was served with notices of violation
and stop orders, the last of which was
served on June 27, 1986.! Following the
commencement of this action, John applied
for a temporary restraining order and pre-
liminary injunction, alleging that the de-
fendants were without authority to enforce
the building code against him and that
their attempts to enforce it constituted
harassment. In his complaint, he request-
ed damages and permanent injunctive re-
lief. '

Appellees opposed John's motion and
moved for summary judgment, supported
by the affidavits of Stone, numerous city
officials and others attesting to the past
compliance with the city’s building code by
members of the Seneca Nation. Addition-
ally, appellees contended that the city’s en-
forcement of its building code was autho-
rized by federal law. In particular, they
claimed that Congress expressly granted
the State of New York jurisdiction over the
Seneca Nation in the 1875 Act and in 25
1U.8.C. § 233,2 which extended the civil jur-
isdiction of the state courts over the Seneca
Indians.

1. On July 7, 1986, after the complaint in this
action was filed, John was served with an “Or-
der to Remedy Violation” for his failure to com-
ply with Salamanca Municipal Ordinance
§ 30.62 in connection with the installation of a
sign on the facade of his premises. Section
30.62 regulates the erection of exterior signs on
buildings within the city, and requires a sign
permit before erection can commence. Sala-
manca Mun. Ord. § 30.62. John also challenges
enforcement of this provision of the Salamanca
building code.

In opposition to the motion for summary
judgment, John submitted his own affida-
vit, arguing that the Seneca Nation owned
the Allegany reservation and that the city’s
attempt to enforce its ordinances was an
unauthorized infringement of the Seneca
Nation’s sovereignty. John presented no
evidence to rebut the city’s factual submis-
sions concerning past compliance with the
building code, although he did claim that
the affidavits offered were “self-serving.”

Chief Judge Curtin granted the motion
for summary judgment. He held that seec-
tion 238 was an explicit grant to New York
State of civil jurisdiction over the Seneca
Indians. Since the Salamanca building
code was enacted pursuant to authority
delegated by the state, see N.Y.Exec.Law
§ 874-a (McKinney 1982), the Judge con-
cluded that the code had the effect of state
law. Thus, as a matter of law, John was
subject to the code pursuant to section 233.

On appeal, John attacks the district
court’s decision on several grounds. He
argues that the city’s ordinances are
preempted by the 1794 Treaty, which guar-
antees the Seneca Indians “free use and
enjoyment” of the reservation lands, see
1794 Treaty, art. III, 7 Stat. at 45. He also
bottoms his challenge on the principle that,
absent congressional action conferring reg-
ulatory power, state and local governments
are without authority to enforce zoning and
building codes on Indian reservations. See
Santa Rosa Band of Indians v. Kings
County, 532 F.2d 655 (9th Cir.1975), cert.
denied, 429 U.S. 1038, 97 S.Ct. 731, 50
L.Ed.2d 748 (1977). John claims that sec-
tion 233 is not, as the district court found,
such a grant of authority.

2. Section 233 provides in pertinent part:
The courts of the State of New York under
the laws of such State shall have jurisdiction
. in civil actions and proceedings between Indi-
ans or between one or more Indians and any
other person or persons to the same extent as
the courts of the State shall have jurisdiction
in other civil actions and proceedings, as now
or hereafter defined by the laws of such
State. ...
25 US.C. § 233 (1982).
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John asserts that federal law places the
power to oversee the Allegany reservation
in the Secretary of the Interior and that the
Secretary’s regulation, 25 CF.R. § 14
(1987), explicitly prohibits enforcement of
state and local zoning and use restrictions
on the reservation. He argues that on-
forcement of the city’s code is an affront to
the sovereignty of the Seneca Nation. Fi-
nally, he disputes the contention, urged by
appellees, that the 1875 Act extends munic-
ipal law to the leased land.

We conclude that the 1875 Act, as inter-
preted by this Court in Forness, controls
the instant dispute.

DISCUSSION

The Supreme Court has recognized that
Indian “tribal sovereignty is dependent on,
and subordinate to, only the Federal
Government, not the States.” Washington
v. Confederated Tribes, 447 U.S. 134, 154,
100 S.Ct. 2069, 2081, 65 L.Ed.2d 10 (1980);
see also Note, Tribal Sovereign Immuni-
ty: Searching For Sensible Limits, 88 Co-
lum.L.Rev. 173, 178 (1988) (under the Con-
stitution, Congress has plenary authority
over Indians). Nevertheless, a state may
apply its law to Indians living on reserva-
tions within its borders “if Congress has
expressly so provided.” Cualifornia v. Ca-
bazon Band of Indians, 480 U.S. 202, 107
S.Ct. 1083, 1087, 94 L.Ed.2d 244 (1987).
We must determine whether the 1875 Act
is such an express congressional grant of
regulatory authority.

The 1875 Act formally recognizes those
villages that already were established on
the leased Allegany reservation land and
extends the reach of “municipal laws” to
those villages. Forness, 125 F.2d at 932.
Section 8 of the 1875 Act provides:

That all laws of the State of New York

now in force concerning the laying out,

3. See N.Y.Comp.Codes R. & Regs. tit. 9, pt. 444,
This state regulation requires cities adopting the
state building code to provide for “administra-
tion and enforcement” of the code. Id. at
§ 444.2. The regulation also sets forth specific
requirements for building permits, frequency of
inspections and maintenance of records. Id. at
§ 444.3. The municipalities comply with the
regulation by enacting laws at the local level.
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altering, discontinuing, and repairing
highways and bridges shall be in force
within said villages, and may, with the
consent of said Seneca Nation in council,
extend to, and be in force beyond, said
villages in said reservations, or in either
of them; and all municipal laws and reg-
ulations of said State may extend over
and be in foree within said villages: Pro-
vided, nevertheless, That nothing in this
section shall be construed to authorize
the taxation of any Indian, or the proper-
ty of any Indian not a citizen of the
United States.

18 Stat. at 331 (emphasis in original). In
Forness, this court held that the words
“ Im]unicipal laws’ of such a state can
have but one referent, i.e., the laws of
[New York State’s] municipalities.” For-
ness, 125 F.2d at 932. We find that section
8, as interpreted in Forness, expresses
Congress’ intention to extend ordinances,
such as those Salamanca wishes to enforce
against John, to the leased land.

[1] At the outset, we address John’s
contention that the ordinances are state,
not municipal, laws. John asserts that the
ordinances simply enforce state law regu-
lating building standards, and that this al-
ters the local nature of the city’s enact-
ments. The City of Salamanca, like many
of New York’s municipalities, has elected
to adopt and enforce the state’s building
code within its territorial limits. See N.Y.
Exec.Law § 374-a (McKinney 1982). How-
ever, under this scheme, the municipality
functions as more than a mere conduit for
state regulation. Enforcement of the state
building code is the municipality’s responsi-
bility, and all laws concerning “approval or
disapproval of plans and specifications”
and “the issuance and revocation of build-
ing permits” are to be adopted at the local
level. N.Y.Exec.Law § 3832 The Sala-
manca municipal ordinances at issue are

Id. at § 444.2. Thus, although appellees purport
to seek enforcement of the state regulation,
Brief for Appellees at 9 n. *, they have fulfilled
that responsibility by enacting and enforcing
the municipal ordinances at issue. The ordi-
nances’ “municipal” character is not altered
merely because they have been adopted pursu-
ant to state regulation.
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part of this enforcement mechanism. We
conclude, therefore, that the ordinances are
municipal—not state—laws.

[2] Of course, identifying the ordi-
nances as “municipal laws” cannot resolve
fully the instant dispute, for the parties
disagree on the definition of those words as
Congress used them in section 8. John
urges us to adopt the view of the district
court in Forness that “the words ‘munici-
pal laws’ were intended to apply only to the
State laws for the government and control
of villages,” United States v. Forness, 37
F.Supp. 387, 341 (W.D.N.Y.1941). We de-
cline to accept this construction, since it
plainly is inconsistent with our own obser-
vation in Forness that the word ‘“munici-
pal” has the same meaning ‘“as when we
speak of the ‘Municipal Building’ of the
City of New York,” 125 F.2d at 932.

John assails as “illogical” the “City’s
claim that the language in question means
that the villages’ ordinances apply to Indi-
ans.” He argues that the power of a state
to enforce its eriminal laws, even against
non-Indians, on reservation land was not
recognized until the Supreme Court’s deci-
sion in United States v. McBratney, 104
U.S. (14 Otto) 621, 26 L.Ed. 869 (1882).
Thus, John contends that under the law at
the time the 1875 Act was passed “New
York State law had no authority over non-
Indians on the Reservation, [and therefore]
the municipal governments of the villages
purportedly formed pursuant to New York
State laws were arguably invalid and with-
out authority to govern.” Appellant con-
cludes that the 1875 Act was passed solely
to “validate the leases and confirm the
formation of lawful village governments.”

The argument is flawed. John ignores
the Supreme Court’s decision in New York
v. Dibble, 62 U.S. (21 How.) 366, 16 L.Ed.
149 (1859), which recognized the sovereign
power of New York State over the Seneca’s
“persons and property, so far as it was
necessary to preserve the peace of the

4, Federal statutes now provide for the applica-
tion of various state laws on Indian reservations
in New York. See25 U.S.C. §§ 232-33. Section
232, passed in 1948, extends the State of New
York’s criminal jurisdiction to “offenses com-
mitted by or against Indians on Indian reserva-

Commonwealth,” and the state’s authority
to enforce, on the reservations, laws re-
specting trespass by non-Indians on Indian
land. Id. 62 U.S. (21 How.) at 370. There-
fore, the Supreme Court’s holding in
McBratney was, to some extent, presaged
by Dibble.

Additionally, appellant’s construction of
the 1875 Act would lead to an absurd re-
sult. Jokn contends that Congress’ sole
purpose in adopting the disputed language
was to proclaim the power of New York
State to create villages with ‘“lawful”
governments, and that it never intended to
guarantee that the laws enacted by those
governments would be in force on the
leased land. John’s reading denies the vil-
lages a fundamental characteristic of
government: the power to regulate the
land within their territorial limits. Thus,
appellant suggests that Congress intended
to establish the villages’ authority to gov-
ern while denying them the ability to do
so. We cannot adopt this tortured reading
of Congress’ language.

Appellant also claims that the appellees’
construction of section 8 “would create a
topsy turvy jurisdictional scheme which
Congress could not have intended.” Refer-
ring to our determination in Forness that
the laws of New York State did not extend
to the leased land, John suggests that, un-
der our interpretation of the 1875 Act, Con-
gress provided for the enforcement of vil-
lage laws, but not state laws, on the leased
land. In fact, in Forness we held that
Congress had created just such a jurisdic-
tional scheme; the Forness court concluded
that only the laws of New York’s munici-
palities extended to the leaseholds, to the
exclusion of state laws governing the rela-
tions of lessors and lessees. Forness, 125
F.2d at 9324

John asserts that the language of section
8 is ambiguous because the parties dis-
agree over its construction. While we rec-

tions within the [state].” Section 233, passed
two years later, grants the New York courts
jurisdiction to hear civil disputes “between Indi-
ans or between one or more Indians and any
other person or persons” with certain excep-
tions.
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ognize that ambiguities in federal laws
dealing with the Indians should be resolved
in their favor, Bryan v. Itasca County, 426
U.S. 378, 892, 96 S.Ct. 2102, 2112-13, 48
L.Ed.2d 710 (1976), we need not resort to
this canon of construction to resolve the
instant dispute. The meaning of the stat-
ute is abundantly clear, especially in light
of Forness, and it leads us to conclude, as
we did in that case, that the words “munici-
pal laws” in the 1875 Act refer to the laws
of New York State’s municipalities.

[8]1 Conceding arguendo that municipal
laws like the Salamanca ordinances were
meant to extend to the leased land, John
argues nevertheless that Congress could
not have intended that such laws apply to
Indians living there. According to appel-
lant, at the time that Congress passed the
1875 Act, few, if any, Indians lived on the
leaseholds, indicating that Congress never
anticipated the result we reach today.

Even assuming the accuracy of appel-
lant’s claim as to the demography of the
leased land, we cannot agree with the con-
clusion he has drawn. Section 8 expressly
exempts the persons and property of the
Indians from taxation, 18 Stat. at 331, sug-
gesting that Congress recognized the possi-
bility that the laws of the villages would
apply to Indians as well. We conclude that
Congress anticipated a change in the demo-
graphy of the leased land, and that, with
the exception of taxation, Congress autho-
rized municipalities to enforce their laws
against Indians living within the villages.

[4] Appellant and the amici curiae
claim that subjecting John to Salamanca’s
ordinances necessarily trammels the Sene-
ca Nation’s tribal sovereignty and its right
to govern. While Indian tribes retain cer-
tain attributes of sovereignty, their power
to govern has been circumsecribed over the
years. United States v. Wheeler, 435 U.S.
313, 323, 98 S.Ct. 1079, 1086, 55 L.Ed.2d
303 (1978). Indian tribal sovereignty is of
“a unique and limited character. It exists
only at the sufferance of Congress,” id.;
see Confederated Tribes, 447 U.S. at 152,
100 S.Ct. at 2081 (tribes retain sovereignty
“unless divested of it by federal law”); cf.
Knight v. Shoshone & Arapahoe Indian
Tribes, 670 F.2d 900, 902 (10th Cir.1982)
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(tribe has inherent power to regulate use
by non-Indians of reservation land as long

_as “Congress has not acted to delegate or

deny [that] right”). While the Supreme
Court has noted that a tribe does not aban-
don its sovereignty over land simply by
leasing it to non-Indians, see Merrion .
Jicarilla Apache Tribe, 455 U.S. 130, 146,
102 S.Ct. 894, 906, 71 L.Ed.2d 21 (1982), the
precise scope of tribal power over leased
land nonetheless is subject to limitation by
Congress, id. at 149, 102 S.Ct. at 908.

We conclude that Congress limited the
sovereignty of the Seneca Nation over the
reservation land within the City of Sala-
manca. The plain language of the 1875
Act supports this conclusion. In section 8
of the Act, Congress provided that state
laws governing the construction and main-
tenance of bridges and highways could be
enforced within the reservation, but only
with the consent of the Seneca Nation in
council. See 18 Stat. at 331. No consent
was required for the enforcement of those
laws within the villages. See id. Similar-
ly, enforcement of municipal laws within
the villages was not predicated on the con-
sent of the Seneca Nation. See id. There-
fore, we believe that in section 8 Congress
clearly defined the limits of the Seneca
Nation’s sovereign authority over the
leased land. The 1875 Act distinguishes
between the villages and the remainder of
the reservation, and indicates that the
Seneca Nation retained authority over the
latter, but not the former.

We find John’s argument based on the
1794 Treaty inapposite. The 1875 Act did
not disturb the Seneca Nation’s rights to
free use and enjoyment of the leased land.
Congress merely ratified leases executed
by members of the tribe. These leases
were voluntary conveyances of rights to
present use and possession. Therefore, by
their own actions the Indians diminished
their enjoyment of the leased land. Under
the leases, future rights of occupancy,
granted in the 1794 Treaty, remain secure,
subject only to the expiration of the lease
terms. However, in the interim, the Indi-
ans cannot treat the leaseholds as they
would other portions of the reservation.
Their “free use” necessarily is limited by
the rights of those in possession.
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The fact that John, a member of the
tribe, now possesses rights in the leased
land as an individual does not change the
result. The treaty defines an estate, of
sorts, in land. It does not purport to cloak
individual tribal members with immunity
from governmental regulation. Therefore,
having recognized that the Seneca Nation’s
present rights in the leased land are dimin-
ished, we do not find it inconsistent with
the 1794 Treaty to recognize the application
of municipal law to a portion of that land
regardless of the identity of its possessor.

In sum, we find that the 1875 Act ex-
tends municipal laws to the leased reserva-
tion land within Salamanca’s territorial lim-
its. Because the Salamanca ordinances are
municipal laws, the 1875 Act, not 25 U.S.C.
§ 288, is the source of Salamanca’s authori-
ty to enforce them. Therefore, we need
not reach the issue whether section 233
expanded the state’s regulatory jurisdiction
over the Seneca Nation.® Thus, we do not
adopt Judge Curtin’s reasoning, but never-
theless agree with the result he reached.

CONCLUSION

For the foregoing reasons, the judgment
of the district court is affirmed.
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Defendant, who was indicted on vari-
ous counts of failure to file income tax

5. Nor do we consider the Secretary of the Interi-
or’s regulation, 25 CFR § 1.4, controlling in this
case. We are unaware of any authority delegat-
ed to the Secretary, and John has cited none,
which would empower him effectively to repeal

returns, failure to disclose income to social
security administrators, and conversion of
United States property, moved to have
counts dismissed on grounds that Sixteenth
and Seventeenth Amendments were never
properly ratified. The United States Dis-
trict Court for the District of Connecticut,
M. Joseph Blumenfeld, J., 666 F.Supp. 19,
denied motions. Defendant appealed. The
Court of Appeals, Meskill, Circuit Judge,
held that: (1) taxpayer’s challenge to al-
leged improper ratification of Sixteenth
Amendment presented nonjusticiable politi-
cal question, and (2) statute authorizing
Secretary of State in 1913 to certify rat-
ification of Sixteenth Amendment was nei-
ther unconstitutional delegation of legisla-
tive authority nor violation of constitutional
separation of powers.

Affirmed.

1. Constitutional Law &>68(1)

Considerations that must influence tri-
al court in determining whether particular
issue presents nonjusticiable political ques-
tion are impossibility of court’s undertak-
ing independent resolution of issue without
expressing lack of respect due to coor-
dinate branches of government and any
unusual need for unquestioning adherence
to political decision already made.

2. Statutes =283(2)

Under “enrolled bill rule,” if legislative
document is authenticated in regular form
by appropriate officials, trial courts treat
that document as properly adopted.

See publication Words and Phrases
for other judicial constructions and
definitions.

3. Constitutional Law €=68(2)

Challenge of taxpayer, who had been
charged with willful tax evasion and who
claimed that because of improper rat-

congressional legislation. The 1875 Act must
take precedence over the regulation in the ab-
sence of a clear expression of congressional
intent to the contrary.



