
02/10/92 17:10

BIA. IA.1154

Memorandum

To:

Through:

From:

Subj ect:

tt202 219 ~.! SOL/INDIAN AF'S fa 0021008'-.

United States Deparent of the Interior

OFFCE OF THE SOLtCITÒa
WÄSGTN. D.C. 20240

ÆB3 1m
In rêply, please address to:
Main Interior, Room 6456

Area Director, Sacramento Area Office

Director, Office of Tribal Servioes

Assistant Solioitor, Branch of General Indian
Legal Activities

Issues raised at organizational meeting ot the
Yurok Interim Council held November 25, 26, 1991

This is in response to your informal request for an opinion on a
numer of issues relating to the interpretation of certain
provisions of the ftoopa Yurok Settlement Act, Pu. L. 100-580,
102 Stat. 2924, 25 U.S.C. §§ 1300i et seq. These issues were
raised at the orqanizational meeting-of the Interim Council of
the Yurok Tribe held in Arcata, califo~la, Novemer 25 and 26,
1991. They are as follows: 1) When does the dissOlution of the
Interim Council occur under 25 U.S.c. § 1300i-SCd) (5). 2)
Whether 25 U.S.c. § 1300i-SCd) (2) reccires a si1191e resolution
waiving claims against the United States, affirming tribal
consent to contribution of Yurok Escrow monies to the Settlement
Fund, and authorizing the Interim Council to receive grants and
enter into contracts tor Pederal programs. 3) What are the
consequences of refusing to enact a resolution waiving claims
against the United States and/or filing a claim under 25 U.S.C.
§ 13001-1i(a) on the Yurok Tribe's ability to organize or form a
governent. 4). Whether a tribal resolution waivinq claims
aqainst the United States is required for pUrposes of oonferrinq
the benefits specif1ed in 25 U.S.C. § 1300i-i(0) (4)
notwithstand1nq the expiration of the statUte of limitations in
25 U.S.C. § 1300i-11(b) (3). 5)' Whether individuals who receive
and cash the payment ~uthor1zed under the Yurok tribal mêmbêrsh~
option in 25 U.S.c. § 1300i-Sea) are precluded from filing olaims
against the United States arising out of the provisions of the
Settlem~nt Act. We address these ¡øsues seriatim.

1. Dissolution of the Interim Councii of the Yurok Tribe-
Sêotion 9(d) (5) of the Settlement Act, 25 U.S.C. § lJOOi-S(d) (5)
provides as fol~ows:
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The Interim Council shall be dissolved effective with
the eiection and installation of the initiai tribe
90verning bodf eiecte4 pursuant to the cons~i tu~ion
adopted under 8ubsection Ce) ot this section or at
the end of two years after such installation, whichever
OCCurs first.

The structure of this sUbsection is confusing because the WOrds
.such installation- WOUld normally be construed to refer to the
installation of the initial tribe governing body. However, to so
construe this subsection makes the words .whichever occurs first-
meaningless. It is clear from the legislative history that
Conqress intended the Interi~ Council to be dissol ved with the
installation of the initial tribal governing bOdy, or at the end
of two years after the installation of the Interim Council,
whichever occun¡ f1t'st. As stated in the Senate Report
accompanying the legislation:

Paragraph (5) provides that' the Interlm Counc1l shall
be dissolved Upon election of the initial governing
bOdy under such constitution when adopted or at the
end of two years after their installation, whichever
oocurs first. s. Rep. 100-564, 100th Cong., 2d Sessa
(Septemer 30, 19a5) at 27-28.

Therefore, it is clear that the Inter~ Council's lifespan is two
years from the date of its installation on November 25, 1991,
unless a tribal 90verninq body is elected before the expiratIon
of the two-year period, t.he.reupon the Interim Council would be
dissolved fOllowin9 such election. If a tribal governing body is
not elected wi thin this two-year period, the Interim Council
would s~iii be dissol ved at the end of the two-year period.

2.
ired or Permitted under

Seotion 9(d) (2) of the Settlement Act, 25 U.S.C. § 1300i-8(d) (2)
provides as follows:

The Interim Council shall have full authority to adopta resolution: .
(i) waiVing any claim the Yurok Tribe may have against
the Unitpa' states arisinq out of the provision of this
sUbchapter, and
(ii) affirming tribal consent to the contribution of
Yurok Escrow monies to the Settlement Fundi and for
their use as payments to the Hoopa Tribe, and to indi-
viduai Hoopa members, as provided in this subchapter,ud .
(iii) to receive grants from, and enter into contracts
tor, Federal proqrams, inCluding those administerod by
the secretary and the Secretary of Health and Huan
Servicés, with respect to Fed~ral services and benefits
for the tribe and its members.
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It is ou~ understan4ing that at the organizational .eeting held
Novemer 25 and 26, 1991, the Bureau of Indian Affairs (BIA)
indicate4 that it did not want to restrict the Interim Counoil by
~equirinq a single resolution addressing- all thee concerns, and
preferred a 1Iore permissive interpretat.ion of this 8ubsection if
possible. The section-by-section analysis of the Senate Report,
S. Rep. 100-564, states the fOllowing with respect to this
subsection:

Paragraph (2) provides that the Council shall have full
authority to secure the benefits of Federal programs for
the tribe and its memers, includinq those administered
by the seoratary of the Interior and the Secretary of
Heal t.h and Humn Services and shall have authority to
execute the necessary waiver of claims against the
United States, and consent to allocation of the escro
fuds to the Settlement Fud. Id. at 27.-

We believe that the Senate Report lanquaqé indioates that it is
unlikely that Congress intended to tie the award of federal
contracts and grants to either the waiver of claila or the
contribution of esc~ow funds. Therefore, we conolude that the
statutory language does not preclude the BIA from construing this
sub$ection to permit the Interi! Council to enact thee separate
resolutions at different times.

3.

Section 2 Co) (4) of the Settlement Act, 25 U.S.C. § 1300i-i(c) (4)
provides as follows:

The --
(A) apportionment of funds to tha Yurok Tribe as proviàed

in sections 1300i-3 and 1300i-6 of this title; .
(B) the land transfers pursuant to paragraph (2):
(C) the land acquisition authorities 1n parag~aph (3): and
(D) the organizational authorities of section 1300i-8

of this title shall not be effective unless and until
the Inter.1 Counoil of the Yurok Tribe has adopted a
resolution waiving any claim such tribe may have against
the Unit~ States arising out of the provisions of this
subchapter.

-~~._-~~--.~-~----
1Altbough the statutory language could conceivably be interpreted

80 AS to reach the opposite conolusloh, the courts have
consistently resolved statutory ambiguities in favor of the
Indians, following a tradi tional canon of construction applicable
in Indian ¡aw. ~ Montana v. Blackfeet Tribe, 471 U.S. 759, 766
(1985) .
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It is clear that should the Interim Council file a claiD in the
U.s. Clatm Cour on behalf of the Yurok Tribe pursuant to 25
U.S.c. I 1300i-11 

(a) , the same consequenoes would follow as it itfaiis.. t.o enact a resolution waiving claims under 25 U.s..c.
S 13001-1 (c) (4). .

We 40 noL believe that the Settlement Act precludes the Yurok
Trib from having a go~ernment if it refuses to waive claims
against the United Státes. The Yurok Tr1be's failure to waive
claims only affects its authority to organize under the Indian
Reorganization Act of 1934 (IRA), 48 Stat. 984, 25 U.S.C. I 461
et se~., pursuant to 25 U.S.C. I 1300i-s. Such an o~tion would
Si foreclosed without the Settlèment Act's specific
authorization. Indian. tribes, however, are free to form tribal
governents independently of the IRA which only prov1des a
certain mechanism tor orqaniiation, and thê~e are numerous
federally recogized Indian tribes presently organized outside of
'te IR. See Kerr-McGee Co . v. Nava' 0 Tribe of Indians, 471
U.s. 195 (iis). The eqislat va history supports our
interpretation of this provision of the Settlement Act. The
Senate Report states the following with respect to the Yurok
Tribe's decision to organize under 25 U.S.C. § 1300iw8: .

It is not intended by ~his section that the Indian
Reorganization Act shall provide the only means by
Which thè Yurok ~ribe may be orqanized. Nor does
the Committee intend that the Constitution prepared
by the drafting committee pursuant to subsection (e)
is the only one upon which the Secretary may conduct
an election in the future. s. Rep. 100-564, supra,
at 2S.

Therefore, it is OUr conclusion that the Yurok Tribe's failure to
enact a resolution waiving claims against the United states does
not prevent the tribe from hav1nq a tribal government. Clearly,
the Settlement Act neither limits the Yurok Tribe to a single
organizational method, nor does it co~pel the ¥urok Tribe to
organize under its authority.

4. The Re irement for a Tribal Resolution Waivin Claims
a a nst the Un1 tad States Inde endentl of the Statute
of L m tat ions n 25 U.S.c. 13001-11 b 3

.

The Interim Counèíi asked ~hether it would still be required to
pass a tribal resolution ~aiving claims against the United States
to obtain the benefits of §§ 2, 4, and 7 of the Settlement Act
notwithstanding their failure to file 8 Fifth ~endment takin9
c1aim in the U. B. Claims Court beforé expiration of the statute
of limitations. Their arguent is that such a resolution would
have become moot since any claim would be time~barred and no
longer valid.

AlthOUgh it is true that ~he Yurok Tribe's failure to file a
timely'claim ai8inst the Vn1ted States in the U.S. Claims Court
under the prov sions of 25 U.S.C. § 1300i-11 may bar such a
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.elata, the statutory requi~ement for a tribal resolution waiving

claia against ~e United states in 25 U.S.C. I 1300i-1(c) ((4) is
1ndepenclent of the ruing af i:. _Latu1:e of limitations. The
sLatute simly does not authorize the Interim council to dispense
with 'te resolution requirement in order. to be afforded the
benefits conferred under specitied sections of ~hQ Settlement Act
for any reason, including the expiration of the statute of .
limtations in 25 U.S.C. § 1300i-l1 (b) (3) . In addition, oourts
have held that a statute of limitations is subject to waiver,
estoppel and equitable tOllinq under certain circums'tnces. !!
Jarrll v. United States Postal Service, 753 P.2d 1088, 1091
(D.C. Cir. 198!5). Therefore, it is conceivable that the Yurok
Tribe could file a claim aqainst the United States in the U.S.
Claims Court after the expiration of the § 1300i-l1Cb) (3) period
on March 12, 1992, and argue that 

the oourt should allów theclaim to be lltiqatec! notwithstanding the running of the
lWtations period. Under 'tese circutances, it would be
imprudent to permit the fund transfers, land transfers, land
acqutsition authorities, and organizational authorities to become
etfective without securing a waiver resolution from the Interim
Cowwil.

5. Effect of Cashin the Pa ant Authorized unde~ the YurokTr..bal Me-ers l: ODt..on on an~id~'s ~ t~
me a ~laim under 25 U.s.c. l-130~

It 1s our position that those individuals who affirmatively
elected the Yurok tribal me~ership option, 25 V.S.C.
§ 1300i-5 (e), effectively waived their right to file a claim
under 25 V.s.c. § 1300i-11(a). Thus, their cashing the check
they received for the payment authorized under the Yurok ~rib_l
.emership option has no Significance with respect to their right
to file a claim under 25 U.S.c. § 1300i-11(a). This oonclusion
is derived froD the statutory language itself. Subsection 25
U.s.c.
§ 1300i-5(C) (4) provides as follows:

Any pe~aon makinq an election und9~ this sUbsection
shall no longer have any right or interest whatsoever
in the tribal, communal, or unallotted land, property,
resources, or rights within, appertaininq to, th Roopa
Valley Reservation or the Hoopa Valley Tribe or, except
to the extent authorized by paragraph (3), in the
Settlement Fund. Any such person shall also be deemed
to have granted to members of the Interi~ Council
established under section 1300i-S of this title an
irrevocable proxy directing them to approve a proPQse4
rssolu~1on Wàiving any claim the Yurok Tribe may have
against the United states arising out of the provisions
of this subchapter, and granting tribal consent as
provided in section lJOOi-e Cd) (2) of this title.
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As statetl in 'te Senate Report, S. Rep. 100-564, .rthis paragraph
... (does) not contemplate that such persons now have Anyinterest, but that, to the extent that they do, it .1tili be
automaticaiiy ~.linquished upon an election of one of the
options.. Ig at 23-24.

However, any individual who did not choose an option within the
authorized time limit, and Who Subsequently refuses to accept the
payment by refusing to cash the check for it, will not be deemed
to have given up any claim he or she may have as a result of the
partition, and 1tiii have preserved his or her legal ri9ht to
challenge the provisions of the Act. This interpretation of the
Settlement Act is bolstered by the Senate Report lan;uage
addressing 'tis issue:'

The Committee believes it is importnt that no person
on. the Hoopa-Yurok Settlement Roll lose benefits and
privileges flowinq from Yurok tribal membership .nd
conneotion with the Yurok Reservation by virtue of
inadvertence, failure to receive aotGal notice,
accident or other unforeseeable events. Accordingiy,
persons faillng to act timely will be deemed to have
elected Yurok tribal .embersh1p if they aocept and cash
the check representing tbe payment authorized by
subsection (c).

The Committee believes tbat acceptance of the
payment also establishes tbe consensual release of
riqhLs that accompanies the election. On the other hand,
one who fails or refuses to make an eleotion and refuses
to accept the payment authorized by subsectiQn (0) may
not bè deemed to have granted a release or to have
granted a proXy to the Yurok Interim Council. Thus,
refusing to accept the payment is one method hy ~hich
persons who do not wish to join the Yurok ~rihe may
avoid becominq members. S. Rep. 100-564, supra, at 23.

Thus, in order for a Yurok enrollee who made no election to avoid
the preclusion of olaims effect of the Yurok tribal memhershii
option by default, refusal to accept the payment is critical.

In a Notice PUh~isbed On May 17, 1991, in the Federal Register,
56 F .R. 2299~, - the BLA notified all potential claimants except
the Hoopa Valley Tribe and the Yurok Tribe that clalms under
Section 14 of the Settlement Act, 25 U.s.c. § 1300i-11(a), must
be filed hy September 16, 1991. As of that date, there were two
claims filed in the U.s. Claims Co~rt. The first one was tiled
by the Karu Tribe in Karuk Tribe of California v. U.S., No. 90-'
3993-L, U.S. .Cl. Cti and the second one was ffled by 32
individuals as -members of, and on behalf Of, .n 14entifiable
group of Amrican Indians,. in Amon v. U.S., No. 91-1432 L,

2¡;;:-;;~;i;t-~f-~; check is not enough to trigger the ~aiver of
Qlaims or grant a release or qrant a proxy to the Yurok Interim
Council. The check must be both accepted and oashed.
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11.S. Cl. Ct. It. tollows troii our interpretation ot the relevant
st.atutory provisions that any individual who accept.s an4 ccshes '
the ch.~k representing the payment authorized under 25 u.SjC. I
1300i-5(0) would be precluded trom recovering under Amon.

io,--" .
. :t. '-,. . " - . . ~ - :.. -. '. ''.= =-.-

Duard R. ' Bames

3~~d;;-~;;-~;i;;i;7 those individuals who affirmatively 'elected

the Yurok memership option 'are automatically barred from
~ecoverinq under Amon. Therefore, recovery under Amon, if any,
is limit.ed t~ those individuals for whom the ¥urok membership
option was selected by default and who subsequently refuse to
cash the authorized payment.
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