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Judge Jonathan G. Lebedoff for scheduling
purposes.

ORDER

Accordingly, based upon the above, and all
the files, records, and proceedings herein, IT
IS HEREBY ORDERED that:

1. it is hereby declared and adjudged that
the privilege guaranteed to the Chip-
pewa of hunting, fishing and gathering
the wild rice upon the lands, the rivers
and the lakes included in the territory
ceded to the United States by the trea-
ty of 1837 continues to exist.

2. the Counties’ motion to strike Section
V of plaintiffs’ post-trial brief and any
related proposed findings of fact and
conclusions of law is denied;

3. the request for certification to the
Court of Appeals under 28 U.S.C.
§ 1292(b) is denied.

4. the case .is referred to Magistrate
Judge Jonathan G. Lebedoff for set-
ting discovery, motion, and trial readi-
ness deadlines for Phase II.

O & KEY NUMBER SYSTEM
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RED LAKE BAND OF CHIPPEWA
INDIANS, and Gerald and Luella
Brun, Plaintiffs,

V.

UNITED STATES of America, and
the Commissioner of the Internal
Revenue Service, Defendants.

Civ. No. 4-92-1147.

United States District Court,
D. Minnesota,
Fourth ’ADivi‘sibr;.‘i Cpd

Aug. 26, 1994.

Indian tribe brought action on behalf of
its members seeking declaratory and other

relief concerning imposition of federal income
tax on income derived from logging activity
on tribal trust land, and two tribe members
also sued on their own behalf seeking tax
refund and other relief. The United States
District. Court for the District of Columbia
granted United States’ motion to dismiss all
claims except individual tribal members’ re-
fund claim. After transfer of case, the Dis-
trict Court, Diana E. Murphy, Chief Judge,
held that: (1) Treaty of Greenville did not
provide Indian tribe members right to be
free from income taxation, and (2) income
derived from logging activity on tribal land
was not exempt from federal income taxation
under express exemption of General Allot-
ment Act.

Ordered accordingly.

1. Federal Civil Procedure ¢=1686

Taxpayers’ motion to amend admission
to state that their claim for income tax re-
fund was based onall treaties, statutes, con-
gressional acts, executive orders, decided
cases, and other legal authorities supporting
their claim for income tax exemption was
granted, where United States did not object
to amendment to extent that it did not intend
its requested admission to limit taxpayers’
legal arguments and where granting taxpay-
ers’ motion did not affect merits of United
States’ summary judgment motion. Fed.
Rules Civ.Proc.Rule 36(a), 28 U.S.C.A.

2. Internal Revenue ¢=3110, 3570

As general principle, all income is sub-
jeet to taxation unless exempted by statute
or rule of law, and this principle applies
equally to income earned by citizens who are
Indians.

3. Internal Revenue €=3570

Although Indian treaties are to be con-
strued in favor of Indian signatories, and
ambiguities are to be resolved in their favor,
in ecases involving tax exemptions, such prin-
ciples come into play only if such statute or
treaty contains language which can reason-
ably be construed to confer income exemp-
tions.
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4. Indians &=13(1)

“Allotted lands” are lands allotted to
individual tribe members from treaty-guar-
anteed reservation under General Allotment
Act; under allotment system land is held by
United States in trust for individual Indian
for specified period of years and then is
conveyed to him in fee simple. Indian Gen-
eral Allotment Act, § 1 et seq., 25 U.S.C.A.
§ 331 et seq.

See publication Words and Phrases
for other judicial constructions and def-
initions.

5. Internal Revenue €¢=3570
Treaty of Greenville did not provide In-
dian tribal members right to be free from

federal income taxation on income derived
from logging activity on tribal trust land.

6. Internal Revenue &=3570

Indian tribal members’ income derived
from logging activity on tribal land was not
exempt from federal income taxation under
express exemption of General Allotment Act,

where admittedly income was not derived -

from allotted lands. Indian General Allot-
ment Act, § 1 et seq., 25 U.S.C.A. § 331 et
seq.

7. Internal Revenue €=3570

No exemption from federal income taxa-
tion for Indian tribal members may be found
from treaty’s silence.

David Lawrence Sasseville, Lindquist &
Vennum, Minneapolis, MN, Mason D. Moris-
set, Pirtle Morisset Schlosser & Aver, Se-
attle, WA, for plaintiffs.

John A. Marrella, U.S. Dept. of Justice,
Tax Div., Washington, DC, for defendants.

MEMORANDUM OPINION AND ORDER

DIANA E. MURPHY, Chief Judge.

This is a tax refund case begun in the
United States District Court for the District
of Columbia in which plaintiff Red Lake
Band of Chippewa (the Tribe) sued on its
own behalf and as parens patriae on behalf of
its members seeking declaratory and other

1. The United States argues that the Commission-
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relief concerning the imposition of federal
income tax on income derived from logging
activity on tribal trust land. Band members
Gerald and Luella Brun also sued on their
own behalf seeking a tax refund and other
relief. The Distriet of Columbia court grant-
ed defendant’s motion to dismiss all claims
except the Bruns’ refund claim. The case
was then transferred here pursuant to 28
U.S.C. § 1406(a). Now before the court is
defendants’ motion for summary judgment.

L

‘When this action was originally filed in the
District of Columbia, the Tribe sought a de-
claratory judgment that the income its mem-
bers derived from the harvest of timber from
Tribal lands is not subject to federal income
tax, a permanent injunction enjoining the
IRS from assessing or collecting federal in-
come tax on such income, and a remedy in
the nature of mandamus to require the Com-
missioner of Internal Revenue to “recognize
and implement tribal members’ rights to har-
vest tribal timber free of federal taxation.”
Complaint at PP 10.1, 10.2.

On September 24, 1992, United States Dis-
trict Judge Gehard Gesell granted defen-
dants’ motion to dismiss the complaint on the
basis that “this is not the proper venue for a
refund claim and that the court lacks juris-
diction under the Declaration of Judgment
and Anti-Injunction Acts because of alterna-
tive remedies ...”. Order dated September
24, 1992. Later, on October 27, 1992, the
court granted in part plaintiffs’ motion to
Amend the Judgment:

As to the Brun’s refund claim, this Court’s

Order of September 24, 1992 is vacated

and this aspect. of the complaint is hereby

transferred, pursuant to 28 TU.S.C.

§ 1406(a), to the United States District

Court for the District of Minnesota ... to

prevent the running of the statute of limi-

tations.

In all other respects plaintiffs’ motion to

reconsider is denied.

Order dated October 27, 1992. Thus the only
claim now before the court is the refund
claim of Gerald and Luella Brun.!

er of Internal Revenue should no longer be a
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[1] The Brums seek refunds in the
amount of $22,944.06 (Tax Year 1983),
$9,024.45 (Tax Year 1984), and $4,608.74 (Tax
Year 1985). The taxes were assessed on
income the Bruns derived from the cutting
and sale of timber from tribal lands pursuant
to a permit issued by the Tribe. The basis
for their refund claim is that the assessment
of federal taxes constitutes a “molestation” of
the Tribe’s right to quiet enjoyment of tribal
lands in violation of the Treaty of Greenville.
The Bruns cite three treaties which they
argue create a federal tax exemption: the
Treaty of Greenville, the Treaty of Old
Crossing, and the Supplement to Treaty of
0ld Crossing. In particular the Bruns point
;0 the language in Article V of the Treaty of
Greenville which states:

To prevent any misunderstanding about
the Indian lands relinquished by the Unit-
ed States in the fourth article, it is now
explicitly declared, that the meaning of
that relinquishment is this: The Indian
tribes who have a right to those lands, are
quietly to enjoy them, hunting, planting,
and dwelling thereon so long as they
please, without any molestation from the
United States ... [Until the Tribe’s lands
are sold to the United States,] the United
States will protect all the said Indian
tribes in the quiet enjoyment of their lands
against all citizens of the United States.
Treaty of Greenville Article V.2

According to their pretrial statement of
the case, the Bruns seek a trial on the follow-
ing issues: '

named defendant in this action because a suit for
refund of taxes ‘“‘may be maintained only against
the United States and not against any officer or
employee of the United States.” 26 U.S.C.
§ 7422(H(1). Plaintiffs raise no objection and
the Commissioner of Internal Revenue should be
dismissed as a party.

2. Plaintiffs have filed a motion to amend or with-
‘draw an earlier admission. Plaintiffs did not
answer a request for admission which stated that
they were relying solely on the Treaty of Green-
ville, the Treaty of Old Crossing, and the Supple-
ment to the Treaty of Old Crossing. Because
they did not answer, the admission is deemed
admitted under Fed.R.Civ.P. 36(a). Plaintiffs re-
quest they be allowed to withdraw the admission
or amend it to say:
Plaintiffs claim for refund is based on all trea-
" ties, statutes, congressional acts, executive or-

1. The intent of the negotiators of the
treaties ‘with the Red Lake Band and
particularly the Indian understanding
of those treaties.

2. The specific meaning of the following
treaty phrases:

“quietly to enjoy them”

“without any molestation from the
United States”

“quiet enjoyment”
3. The central importance of timber and

logging in the economic life of the Red
Lake Band and its members.

Plaintiffs’ Pretrial Statement of the Case at
5. The Bruns intend to prove their case by
“calling an expert witness in the field of
history, ethno-history, or anthropology to
testify as to the construction of the treaties
and the tribal understanding of the terms of
the treaties.” Id.

II.

The United States argues that like the
income of other citizens, income earned by
Indians is subject to federal income fax un-
less expressly exempted by a treaty or spe-
cific statute. It argues exemptions cannot be
granted by implication, and that other courts
have held that the treaties cited by plaintiffs
do not contain any language which could
reasonably be interpreted as an express tax
exemption.

The Bruns respond that the assessment of
federal income taxes on proceeds derived

ders, decided cases and other legal authorities

which are pertinent to or support plaintiffs’

claim of income tax exemption.

Defendant does not object to this amendment
to the extent that it did not intend its requested
admission to limit plaintiffs’ legal arguments.
Defendant has no objection to plaintiffs relying
on any of the treaties, statutes, regulations, and
Interior Department publications identified in
their complaint, pre-trial statement of the case
and interrogatory responses.

Granting plaintiffs’ motion will not affect the
merits of defendant’s summary judgment motion
because plaintiffs have not cited any treaties be-
sides the three listed above and there is no objec-
tion to plaintiffs’ citation of statutes, regulations
and case law in its responsive papers. Plaintiffs’
motion to amend their admission should be
granted.
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directly from tribal lands upon which the
members have a right to dwell under federal
treaties and statutes violates the members’
rights under those laws. They contend trea-
ties must be construed favorably towards the
Indians and according to the understanding
of the Indians at the time the treaty was
signed. Plaintiffs believe the treaties at is-
sue here must be interpreted in light of the
economic importance of timber harvesting to
the Band and the historical context of the
treaties themselves. The Bruns submit the
declaration of Dr. Melissa Meyer in which
she discusses the past history of the Band
and the various treaties and concludes that
the signers of the treaties would not have
intended to subject themselves to federal
taxation. '

[2,3] As a general principle, all income is
subject to taxation unless exempted by a
statute or rule of law. HCSC-Laundry v.
US., 450 US. 1, 5, 101 S.Ct. 836, 838-39, 67
L.Ed2d 1 (1980). This principle applies
equally to income earned by citizens who are
Indians:

Indians are citizens and that in the ordi-
nary affairs of life, not governed by trea-
ties or remedial legislation, they are sub-
ject to the payment of income taxes as are
other citizens.

Sqm're v. Capoeman, 351 US. 1, 6, 76 S.Ct.
611, 615, 100 L.Ed. 883 (1956).

The general rule is that the reach of in-
come tax statutes is broad; that exemp-
tions from taxation are matters of legisla-
tive grace and that exemptions must be
construed with restraint in light of the
policy to tax income comprehensively.

Holt v. Commissioner, 864 F.2d 38, 40 (8th
Cir.1966), cert. denied, 386 U.S. 931, 87 S.Ct.
952, 17 L.Ed.2d 805 (1967). Indian treaties
are to be construed in favor of the Indian
signatories, and ambiguities are to be re-
solved in their favor. Id. (citing Squire v.
Capoeman, 351 US. 1, 6-7, 76 S.Ct. 611,
614-15, 100 L.Ed. 883 (1956)). In cases in-
volving tax exemptions, however, “such prin-
ciples come into play only if such statute or
treaty contains language which can reason-
ably be construed to confer income exemp-
tions.” Id. at 40.
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[4] Plaintiffs cite Squire v. Capoeman,
351 U.S8. 1, 76 S.Ct. 611, 100 L.Ed. 883 (1956)
for the proposition that courts will imply tax
exemptions. Capoeman involved the taxabil-
ity of income derived from cutting timber on
allotted Indian lands. The court held that
timber income from allotted lands was not
taxable. Id. at 10, 76 S.Ct. at 617. Allotted
lands are lands allotted to individual tribe
members from the treaty-guaranteed reser-
vation under the General Allotment Act of
1887. Id. at 34, 76 S.Ct. at 613-14. Under
the allotment system the land is held by the
United States in trust for the individual Indi-
an for a specified period of years and then is
conveyed to him in fee simple. Id. Under
the terms of the General Allotment Act, the
land is conveyed “free of all charge or en-
cumbrance whatsoever”. 25 U.S.C. § 348.

Plaintiffs in Capoeman were an Indian
couple who derived income from the cutting
of timber on their allotted land. In deciding
plaintiffs’ claim for a tax refund, the Court
stated:

We agree with the Government that Indi-
ans are citizens and that in the ordinary
affairs of life, not governed by treaties or
remedial legislation, they are subject to
the payment of income taxes as are other
citizens. We also agree that, to be valid,
exemptions to tax laws should be clearly
expressed. But we cannot agree that taxa-
bility of respondents in these circum-
stances is unaffected by the treaty, the
trust patent or the Allotment Act.

Id. at 6, 76 S.Ct. at 615. The court went on
to analyze the meaning of the statutory lan-
guage of the General Allotment Act:

Thus, the general words “charge or incum-
brance” might well be sufficient to include
taxation. But Congress in an amendment
to the General Allotment Act, gave addi-
tional force to respondent’s position. Sec-
tion 6 of that Act was amended to include a
proviso—*“That the Secretary of the Interi-
or may, in his discretion, and he is autho-
rized ... to cause to be issued to such
allottee a patent in fee simple, and thereaf-
ter all restrictions as to sale, incumbrance,
or taxation of said land shall be removed
and said land shall not be liable to the
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satisfaction of any debt contracted to. prior
to the issuing of such patent ...

Id. at 7, 76 S.Ct. at 615 (emphasis added).
The Court found that the literal language of
the proviso to the General Allotment Act:

evinces a congressional intent to subject an
Indian allotment to all taxes only after a
patent in fee is issued to the allottee.
This, in turn, implies that, until such time
as the patent is issued, the allotment shall
be free from all taxes, both those in being
and those which might in the future be
enacted.

Id. at 8 76 S.Ct. at 616. . The Court’s deci-
sion was therefore based on the express ex-
emption set forth in.the General Allotment
Act and its proviso, and not an implied ex-
emption as argued by plaintiffs.

Plaintiffs here did not log on allotted land
and do not even argue that the General
Allotment ‘Act or its proviso apply. They
rely solely on the language of the treaties
regarding “quiet enjoyment” and “without
molestation”.

The Bighth Circuit has already interpreted
the Treaty of Greenville as not granting a tax
exemption in Jourdain v. Commissioner, 617
F.2d 507 (8th Cir.1980), cert. denied, 449 U.S.
839, 101 S.Ct. 116, 66 L.Ed.2d 46 (1980). In
Jourdain, the Eighth Circuit agreed with the
decision of the Tax Court which “held that
the ‘molestation’ prohibited by the Treaty of
Greenville was interference with the rights of
Indians to hunt and otherwise enjoy their
land, not the ‘right’ to be free from federal
taxation.” Id. at 509.

~ Jourdain was a member of the Red Lake
Band of Chippewa and served as chairman of
its tribal council. Id. at 508. His salary and
expenses. were paid out of monies dispersed
to.the Tribe by the Bureau of Indian -Affairs
from trust funds held for the Tribe’s benefit.
Id.  Jourdain failed to report his tribal in-
come and upon being assessed deficiencies,
petitioned the Tax Court,for a redetermina-
tion of his liability. Id. Relying on Squire v.
Capoeman, he argued that the General Allot-
ment Act exempted his tribal income from
taxation. Id. The Court of Appeals upheld
the ruling of the Tax Court that “the Capoe-
mon exemption applies only to income de-

rived from allotted land.”
F.2d at 508.

Jourdain next argued that his income was
exempt because taxation would be “molesta-
tion by the United States” prohibited under
the language in the Treaty of Greenville. Id.
The Court of Appeals rejected this argument
and expressly agreed with the rulings of the
Tax Court that Indians are subject to taxa-
tion unless specifically exempted by treaty or
statute and the Treaty of Greenville did not
provide a right to be free from taxation. Id.
at 509.

[5] The Bruns argue that the Jourdain
case is distinguishable from the case at bar
because the income which was taxed in Jour-
dain was the salary paid to a tribal official.
They argue that their income here was de-
rived directly from the land and therefore
should be exempt from taxation under the
“quiet enjoyment” and “without molestation”
clauses of the treaty. No language in Jour-
dain limits its holding in this way, however,
and in fact, other cases which did involve
income derived from the land have held no
tax exemption existed under the treaty. In
Holt v. Commissioner, 364 F.2d 88 (8th Cir.
1966), cert. denied, 386 U.S. 931, 87 S.Ct. 952,
17 L.Ed.2d 805 (1967), for example, the
Court of Appeals refused to extend the Ca-
poeman exemption to an individual tribe
member’s income derived from grazing cattle
on tribal lands pursuant to a tribal grazing
permit analogous to the timber permit in this
case. Id. at 42. The source of the income in
this case thus does not distinguish it from
prior cases finding no tax exemption in the
Treaty of Greenville.

[6,7]1 Plaintiffs’ income is not exempt un-
der the express exemption of the General
Allotment Act because admittedly it was not
derived from allotted lands. The only other
source of exemption language identified by
plaintiffs is the treaty language which the
Court of Appeals has already found to be
insufficient to create a federal tax exemption.
No exemption may be found in a treaty’s
silence.  Confederated Tribes of Warm
Springs Reservation of Oregon v. Kurtz, 691
¥.2d 878, 882 (9th Cir.1982). “Absent a ‘defi-
nitely expressed exemption’ Indian tribes
and their members are subject to federal

Jourdain, 617
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taxation.” Id. Plaintiffs have not identified
any other treaty language which they believe
creates a tax exemption, and no genuine
issues of material fact exist with respect to
the Treaty of Greenville. Accordingly, de-
fendants’ motion for summary judgment
should be granted.

LET JUDGMENT BE ENTERED AC-
CORDINGLY.
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BOATMEN’S FIRST NATIONAL BANK
OF KANSAS CITY, Plaintiff,

v.

Willie J. McCOY and Ray Evelyn
Tate, Defendants.

No. 94-0541-CV-W-BC.

United States Distriet Court,
W.D. Missouri,
Western Division.

Aug. 23, 1994.

Bank brought interpleader action in
state court to determine ownership of funds
in deceased depositors’ account, and action
was removed to federal district court. On
motion to remand, the District Court, Lar-
sen, United States Magistrate Judge, held
that: (1) Federal Interpleader Act did not
provide basis for exercise of federal jurisdic-
tion, and (2) case was not over which district
court could exercise federal jurisdiction.

Action remanded.

1. Federal Courts ¢=288

Federal court lacks jurisdiction under
the Federal Interpleader Act, absent diversi-
ty of citizenship between two or more ad-
verse claimants. 28 U.S.C.A. § 1335.
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2. Federal Courts &=288

Diversity of citizenship existing between
bank which brought interpleader action and
claimant to interplead funds did not permit
federal district court to exercise subject mat-
ter jurisdiction under the Federal Inter-
pleader Act, absent diversity of citizenship
between claimants. 28 U.S.C.A. § 1335.

3. Interpleader =17

Federal Rule of Civil Procedure dealing
with interpleader actions is merely procedur-
al rule, which does not provide basis for
federal court to exercise subject matter juris-
diction over interpleader action, unless action
falls within some other statutory grant of
jurisdiction. Fed.Rules Civ.Proc.Rule 22, 28
US.C.A.

4. Federal Courts <161

Action arises under federal law, and is
one over which federal court may exercise
subject matter jurisdiction, if federal law cre-
ates cause of action or if substantial question
of federal law is necessary element of plain-
tiff's cause of action. 28 U.S.C.A. § 1331.

5. Federal Courts =241

Federal-law element must appear on
face of plaintiff’s well-pleaded complaint for
federal court to exercise subject matter juris-
diction. 28 U.S.C.A. § 1331.

6. Interpleader &=17

When complaint in interpleader action
seeks to assert defense to impending or
threatened state court action, it is character
of threatened action, and not of defense,
which determines whether there is federal
question jurisdiction. 28 U.S.C.A. § 1331.

7. Interpleader =17

Federal courts may exercise jurisdiction
over interpleader actions that do not state
federal question on face of well-pleaded com-
plaint, as long as stakeholder’s right to relief
necessarily depends on resolution of substan-
tial question of federal law.

8. Interpleader ¢=17

Interpleader action does not arise under
federal law, and is not one over which district
court may exercise federal question jurisdic-
tion, if resolution of state law claim will ne-



