
494 FEDERAL SUPPLEMENT 

1. Fish -12 
PACIFIC COAST FEDERATION OF 

FISHERMEN'S ASSOCL4TXON, 
INC. e t  al, Plaintiffs, 

v. 

SECRETARY OF COMMERCE et 
al, Defendants. 

No. C-80-1856WM. 

United States District Court, 
N. D. California. 

June 4, 1980. 

Members of salmon fishing industry 
brought suit challenging certain emergency 
interim regulations restricting commercial 
and recreational salmon fishing off coasts 
of Washington, Oregon and California pro- 
mulgated by Secretary of Gommerce punu- 
an t  to Fishery Conservation and Xanage- 
ment Act of 1976. On plaintif& request 
for relief pendente lite or for writ of man- 
damus, the District Court, Ingram, J., held 
that: (1) under the Act, grant of prelimi- 
nary injunction was precluded by language 
that provision of Administrative Procedure 
Act authorizing court to grant  such relief is 
"not applicable"; furthermore, court would 
not circumvent such prohibition by consoli- 
dating and reaching final decision of issues 
plaintiffs contended were ripe for consider- 
ation; (2) Secretary of Commerce did not 
act  in a way tha t  was arbitrary, capricious 
or  an  abuse of discretion in concluding that 
pacific fishery management council had 
prepared 1980 pacific salmon fishery man- 
agement plan in accordance with Fishery 
Conservation and Management Act of 1976; 
(3) under the Act, jurisdiction of pacific 
fishery management council and Secretary 
of Commerce does not extend to inland 
fisheries used by Indians; and (4) Secretary 
made a reasonable finding that an emer- 
gency involving salmon fishery resource ex- 
isted. 

Request for relief pendente lite or for 
w r i t  of mandamus denied. 

Court could review pacific salmon fish- 
ery management plan underlying regula-. 
tions of Secretary of Commerce only to 
determine whether Secretary could have 
reasonably concluded that  Plan was lawful- 
ly adopted by pacific fiskery management 
council. Fishery Consei-vation and Manage- 
ment Act of 1976, $8 2-406, 16 U.S.C.A. 
$5 1801-1882. 

2. Fish -12 
Under Fishery Conservation and Man- 

agement Act of 1976, g ran t  of preliminary 
injunction was precluded by language that 
provision of Administrative Procedure Act 
authorizing court to grant  such relief is 
"not appli&ble"; furthermore, court would 
not circumvent such ~rohibit ion bv conso!i- 
dating and reaching final decision of issues 
plaintiffs contended were ripe for consider- 
ation. Fishery Conservation and Manage- 
ment Act of 1976, 305(d), 16 U.S.C.A. 
fj 1858d); 5 U.S.C.A. 9 705. 

3. Fish -12 
Secretary of Commerce did not act in A 

way that  was arbitrary, capricious or  an  
abuse of discretion in concluding that pacif- 
ic fishery management council had prepar- 
ed 1980 pacific salmon fishery management 
plan in accordance with Fishery Conserva- 
tion and Management Act of 1976, where, 
even though plan may not have included 
detailed analysis of fishing industry, eco- 
nomic considerations were examined by 
council and numerous options were evalmL- 
ed prior to reaching final recommendations. 
Fishery Consewation and Management -4ct 
of 1976, 9 303(a)(3), 1 6  U.S.C.& 
9 1853(aX3). 

4. Indians -6 
Under Fishery Conserstation and &Ian- 

agement Act of 1976, jurisdiction of pacific 
fishery management council and Secretary 
of Commerce does not extend to  inland 
fisheries used by Indians. Fishery Conser- 
vation and Management Act of 1976; 8 102, 
16 U.S.C.I. $ 1512. 

5. Fish -12 
Secretary of Commerce made a reason- 

abIe finding that  emergency involving 



PACIFIC COAST FED. v. SECRETARY OF COX'IMERCE 627 
Cite as 194 F.Supp. 626 (1980) 

.::,;:: fishery resource existed and did not California south of Cape Vizcaino from 
.. up  2" emergency in order to avoid June I t'hrough June 30, and north of that 

, ,-,ir.i!-comment period in promulgzating point from June 1 through July 14. 
. . p,-4:ncy . - interim reguIati0ns restricting Plaintiffs %k this Court either to enjoin 
-..-.crciai ..., and recreational salmon fishing the &cretav from enforcing the 
.- , ;,ast of Washington, Oregon and Cali- tion, pending the outcome of this suit or to 
-:::2. Fishery Conservation and Manage- expd i t e  the trial of this matter so that 

- .  ::: Act of 1976, $1) 2-406, 16 U.S.C.A. final relief can be awarded a t  this time. 
: :501-1Se'3. The Court concludes that either approach 

would overstep the explicit bounds on its 
review function and therefore declines to 

?:::;-cn M. Kipperman, Friedman, Shawn, the relief sought. 
-..: . :jcrman . gi Sloan, San Francisco, Cal., H. Discussion 
''i ;hael Brucker, Oakland, Cal., for plain- . . .. . Congress defined the standard of review 
. . ., . 

in section 305(d) of the Act, 16 U.S.C7- 
i>,,!:alii .A. Carr, Washington, D. C., ar- g 1855(d): 

;.,,i. James M. Moorman, Bruce A. C. "Regulations promulgated by the Secre- 
, -Ahj i~w,  Dept. of Justice, Washin-@on, D. tary under this chapter shall be subject to 
' . fur tiefendants. judicial review to the extent authorized 

li::~rc J. Sockbeson, Eureka, Cal., Bruce by, and in accordance with chapter 7 of 
F-:~lirnan, C,alifornia Indian Legal Serv- ~ i ~ l ~  5 , , , except that (1) section 

* - ,  Eureka, Cal., for intervenors Mabie 705 of such is not applicable, and (2) 
I-.r.ciris, Walter J. Lara, Ethel Blake. the appropriate court shall only set aside 

any such regulation on a ground specified 
Jl F:JIORANDUi?l OF DECISION in section 706(2)(A), (B), (C), or (D) of 

:lGRA!vI, District Judge. 
,rrrlucticjn 

I:: this suit, members of the salmon fish- 
.! imiustry challenge certain emergency 

-::t:rin regulations that restrict commercial 
.-:i recreational salmon fishing off the 

. 3 ~ i  of iVashington, Oregon, and Califor- 
-.:. These regulations, which took effect 
: .Jane 1, 1980, were promulgated by the 

'.-:.retary of Commerce, see 45 Fed.Reg. 
-%%J (1980), pursuant to the Fishery Con- 
*.p,:::ion and Management Act of 1976, 
''':!~.14.Sn. 94-265, 90 Stat. 331 (codified a t  
:'j r.S.C,. $8 1801-1862) ("FCMA" or "the 
.!.<:'*), 

.- , 
1 [:t. Act provides for the establishment of 

':-*. Pacit'ic Fishery Management Council 
':.?e Council") and directs the Council to 
' A 

.'-::I periodic plans for the regulation of 
.::'-n(in fishing. In this case, the Council 
:-";{ up the 1980 Pacific Salmon Fishery 
"!::naKement Plan ("the Plan"), which un- 
' , .  ,.. r a ,< .  . 
-, 

. .. - s  the regulations under attack here. 
. 7': Pian proposed, and the regulations re- 
:':'"., n closure of ocean salmon fishing in 

such title." 

5 U.S.C. 70q2) provides in relevant part 
that  the Court can: 

" . . . hold unlawful and set aside 
agency action, findings, and concIusions 
found to be- 
(A) arbitrary, capricious, an abuse of dis- 

cretion, or otherwise not in accord- 
ance with law; 

(B) contrary to constitutional right, pow- 
er, privilege, or immunity; 

(C) in excess of statutory jurisdiction, au- 
thority, or limitation, or short of stat- 
utory right; [or] 

(D) without observance of procedure re- 
quired by law." 

By the terms of Section 305(d), these are  
the sole grounds upon which this Court can 
invalidate the Secretary's regulations. The 
Court's review function is restricted still 
further, however: (1) the Court can take 
only a limited look a t  the Plan underlying 
the Secretary's regulations; and (2) the 
Court lacks the power to award preliminary 
relief. 
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[1] Judge Schwarzer correctly analyzed 
the extent to which the Act enat~les a court 
to examine the Plan: 

"The Act appears to contemplate, how- 
ever, that regulations to implement a 
fishery management plan may be promul- 
gated only after the Secretary has found 
the plan to be consistent with the nation- 
al standards under the Act and other 
applicable provisions of law. (5s 1851(a) 
& (b), 1855(c)) Thus, the existence of a 
plan conforming to the statutory prereq- 
uisites is a condition to the Secretary's 
authority to promulgate regulations. 
This does not mean that the Court may 
make a de novo examination of the ade- 
quacy of the plan. The Secretary's find- 
ing that the plan complies with the stat- 
ute is binding on the Court unless i t  is 
arbitrary, capricious or an abuse of dis- 
cretion. (5 U.S.C. § 706(2)(A)) Cf. Train 
v. Natural Resources Defense Council, 
421 U.S. 60, 75, 95 S.Ct. 1470, 43 L.Ed.2d 
731 (1975); ASARCO, Inc. v. Environ- 
mental Protection Agency, 578 F.2d 319, 
325-26 (D.C.Cir.1978); American ~ z a t  
Institute v. Environmental Protection 
Agency, 526 F.2d 442,450 (7th Cir. 1975). 
I t  does mean that the Court, in passing 
on the validity of the regulations, must 
review the plan to the extent necessary 
to determine whether the Secretary 
abused her discretion in making her find- 
ing." 
Washinagton Trollers Ass'n v. Kreps, 466 
F.Supp. 309, 3E (W.D.Wash.1979) (em- 
phasis added). 

The Court need decide only whether the 
Secretary could reasonably have concluded 
that the Plan was lawfully adopted by the 
Council; if so, the Court's inquiry is ended, 
regardless of whether a more detailed plan 
would be desirab!e. 

The more important limit on the Court's 
power is Congress' statement that the Sec- 
retary's regulations "shall be subject to ju- 
dicial review . . . except that . . . 
Section 705 of [Title 51 is not applicable." 
FCMA 9 305(d), 16 U.S.C. 5 1855(d). Sec- 
tion 705 provides in part: 

"On such conditions as may be required 
ant1 to the extent necesary to prevent 
Irreparable injury, the reviewing court 

may issue all necessary and ap- 
propriate processto postpone the effec- 
tive date of an agency action or to pre- 
serve status or rights pending conclusion 
of the review proceedings." 
5 U.S.C. s 705. 

E2f On its face, Section 305(d) precludes 
the grant of a preliminary injunction: i t  
states that the provision of the Administra- 
tive Procedure Act authorizing a court to 
grant such relief is "not applicable". Judge 
Sharp took the section a t  face value when 
he denied preliminary relief in a suit chal- 
lenging the 1978 regulations. 

"I don't think that Congress felt federal 
courts were in the position to jump into 
these [FCMA cases] a t  this stage with its 
inherent injunctive power. Congress is in 
effect saying to the Federal courts look 
before you leap. Complete your judicial 
review before you take 'nasty action; and 
I think that's appropriate." 
Washington Trollers, supra, a t  4 (unre- 
ported decision cited in the government's 
opposition brief, fi!ed May 21, 1980, a t  
W ) .  
Plaintiffs attempt to avoid the force of 

Section 305(d): they suggest that  the provi- 
sions of 28 U.S.C. $4 1361 & 1851 invalidate 
that section; they contend that an amend- 
ment to 28 U.S.C. $ 1331, -eliminating the 
amount-in-controversy requirement, ne- 
gatRs the effect of the section by affording 
a jurisdictional basis that allows for the 
grant of injunctive relief; and, they argue 
that if preliminary relief is barred, the 
Court can nonetheless expedite the trial of 
the issues here under 5'ed.R.Civ.P. G(a)(2). 
These arguments are of no avail. The limi- 
tation of Section 305(d) is explicit. The 
Court cannot lightly assume its repeal or 
modification. Plaintiffs have nowhere 
shown that Congeas intentied to lessen the 
force of Section 305(d), either expressly or 
impliedly, by another enactment. Without 
such a showing, this Court is not prepared 
to act in a manner it belizves that Congress 
has foreclosed. The Court also will not 
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i.o:~solidate the issues for trial a t  this time, in the Plan. In effect, the plaintiffs argue 
, ) y e n  if i t  could properly do so. If  the Court that the Plan must include a detailed anaiy- 
%\?re to reach a final decision on the issues sis of the fishing industry before any regu- 
[hi t i  plaintiffs contend are ripe for consoli- lations can be adopted. 
 tion- on-the jurisdiction question, the validi- ~ 3 1  A, discussed above, the cour t  can 
r:i of the emergency underlying the promul- examine the plan only to determine wheth- 
gation of the temporary regulations, and er the Secretary could have reasonably con- 
r'ne contents of the Plan and the draft  cluded that the Plan was {awfully adopted 
~nvironmental Impact Statem2nt--it by the Council. With respect to the yues- 
:vould eszntially be making final rulings on of economic data, the ~ ~ ~ ~ t r ~  role is 
the only matters of significance in this suit. only to determine whether the secretary 
1: is precisely this kind of hasty review that  could have made a good faith finding that 
Congress sought to prohibit in Section the Council fulfilled the mandate of Section 
$O.iid). The Court concludes that  it would 3oqax3) from what appears in the Plan. 
be unwise, if not improper, to grant relief A review of the Plan shows that economic 
that is "final" only in a nominal sense for 

considerations were examined by the Coun- 
the sole purpose of circumventing Section 

cil, and that numerous options were evalu- 
305(d).l 

ated prior to reaching final recommenda- 
Even if the  Court could  ant interim tions. Discussing California chinook, the  

relief, it would have to deny such relief on council stated, 
the facts here. Plaintiffs argue that  the 

U M ~ ~ ~ ~ ~ ~  long-term spawning escape- 
Plan is invalid for failure. to compiy with ment goa~s for fall run chinook in the 
the Act, and that this invalidity infects the K I ~ ~ ~ ~ ~  and sacramento ~i~~~ systems, 
Secretary's regulations, which are based on due to the depressed status of these 
the Plan. stockz, is not practical in 1980. To do so 

Plaintiffs focus their attack on the Plan's would result in severe disruption of the 
alleged failure to set forth the economic California ocean fisheries and in some 
d a t a  required by Section 303(a)(3) of the areas this possibly would necessitate total 
Act. That section provides that  the Council closures." 
shall "assess and specify the present and Proposed Plan for Managing the 1980 
probable future condition of, and the maxi- Salmon Fjsherjes off the Coast of Califor- 
mum sustainable yield and optimum yield nia, Oregon and Washington, a t  95 
from, the fishery, and include a summary of ("Plan"). 
the information utilized in making such Similarly, discussing Columbia River and 
specification." 16 U.S.C. 5 1853(a)(3)." Oregon coastal coho, the Council stated, 

Plaintiffs proceed on two levels. They "Due to the expected severe depression of 
claim that the Council failed to consider the these stocks in 1980, it is unlikely that  
cconomic issues required by Section escapements greater than that  achieved 
303(a)(3), and that even if the Council did in 1979 could be realized without severe 
so, it failed to set forth the economic data disruption of the ocean fishery. There- 

1. At oral argument plaintiffs suggested that the "The term 'optimum', with respect to the 
Court has the power to issue preliminary relief yield from a fishery, means the amount of 
based upon an asserted violation of the Nation- fish- 
a1 Environmental Policy Act of 1969, 42 U.S.C. (A) which will provide the greatest overall 
4% 4321-4347. Plaintiffs conceded that any benefit to the Nation, with particular refer- 
SEPA violations are not expressly pleaded in ence to food production and recreational op- 
the Complaint, but argued that they are plead- portt~nities; and 
ed properly by implication. If they are, they (B) which is prescribed as such on the ba- 
cannot in any event overcome the express limi- sis of the maximum sustainable yield from 
tation of Section 305(d). such fishery, as modified by any relevant 

economic, social, or ecological factor." 
2. The term "optimum yield" is defined in the FCiV1.4 $ 3(18), 16 U.S.C. S 1802(18). 

Act: 
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fore the desired objective for 1980 is to 
achieve a total escapement of a t  least 
270,000 adult coho to the Oregon Produc- 
tion Index area. This escapement level 
would be comparable to that  achieved in 
1979 and would provide for an inside net 
fishery on the Columbia River and hatch- 
ery production needs. For natural stocks 
of Oregon coastal coho the above escape- 
ment objective represents significant im- 
provement over the 1977 brood year lev- 
els and should prevent any declines in 
spawning ground counts over the im- 
proved levels experienced in 1979. This 
escapement objective is consistent with 
the long term goal of rebuilding natural 
runs of Oregon coastal coho to a level of 
47 to 50 fish per mile (204,000 to 250,000 
adult fish escapement)." Id. a t  99. 

The Draft Supplemental Environmental 
Impact Statement recognized that: 

"[tlhe more restrictive management op- 
tions would create some additional ad- 
verse economic and social impacts on the 
commercial ocean troll fleet, the commer- 
cial passenger-carrying fleet and 0cea.n 
recreational fishermen off the coasts of 
California, Oregon, and Washington. 
Some of the management options are less 
restrictive in certain areas than the 1979 
regulations and result in some of the 
management goals not being met. To 
the extent this happens, the inside fisher- 
ies will experience adverse economic and 
social impacts." Id. a t  125. 

The more detailed EIS analysis concluded 
that: 

"[tlhe first issue is that a balance is need- 
ed between the needs of the resource and 
the economic and social health of the 
fisheries. Immediate achievement of the 
long-term goals would require such se- 
vere restriction on the existing ocean 
fisheries that  economic chaos might re- 
sult. This also could produce serious eco- 
nomic disruptions in coastal communities 
dependent on the salmon troll and/or rec- 
reational fisheries. Thus, options devel- 
oped by the Salmon Plan Development 
Team reflect alternative levels of cur- 
tailed ocean fishing and rates of achiev- 

ing long term goals. The regulations se- 
lected by the Council will reflect the ex- 
tent to which they believe the ocean fish- 
eries can be impacted in 1980 without 
unacceptable disruption of these fisheries. 
A major problem in evaluating these op- 
tions is that data on the past and existing 
economic structure of the ocean fisheries 
is even more deficient than the biological 
data. The difficulty of making a rational 
decision under these conditions can be 
understood better when it also is remem- 
bered that estimates of run sizes are not 
sufficiently accurate to estimate absolute 
harvest levels under any of the several 
regulatory options short of total closure." 
Id. a t  146 (emphasis adcted). 

This review of the Plan and the Draft EIS 
alone casts great doubt on plaintiffs' argu- 
ment. The Council clearly considered, ana- 
lyzed, and recognized the economic impact 
of its recommendations. As stated in the  
Supplementary Information accompanying 
the regulations: 

"The regulations published here are in- 
tended to 'prevent overfishing in the 
ocean fisheries and to minimize impacts 
on weaker stocks, while equitably appor- 
tioning the increased regu!atory burden 
in the ocean and minimizing shifts in 
fishing effort along the coast." 45 Fed. 
Reg. a t  29251. 

Plaintiffs' stronger complaint is not tha t  
economic factors were ignored by the Coun- 
cil, but that they were slighted, or as plain- 
tiffs would have it, given "short shrift". 
There is no question that the more rigorous 
data in the Plan does not address the eco- 
nomic questions. But this lack alone does 
not warrant a striking down of the plan. 

The 1980 Plan amends the 1978 Plan: i t  
modifies, and perforce incorporates, the ear- 
lier document. The discussion of optimum 
yield and maximum sustainable yield is ful- 
ly set forth in the 1978 Plan. More impor- 
tant, the 1980 Plan is but one step in the 
long-range effort to meet the Act's require- 
ments; it can be judged neither in isolation 
nor as the last word-it is not a t  all appar- 
ent  that this type of interim document must 
set forth the data specified in Section 
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::.t~:tr;!j~;~). A!ready the Council is assem- language. The potential sweep of that  
:.;icz the  ibpe of data suggesteci by plain- language is such that one can hardly 
. . , , .  ,,';>, ;inti intends to include it in the com- imagine a responsive description which 
:i:-ci~c.nsiie plan which hopefully will be pre- cannot be criticized as omitting some 
;,arcc! by the 1981 season. item of information. This is particularly 

fii.c;tuse the data emphasized by plain- true of the salmon fishing industry, hav- 
. ... ,;f5 is not easily obtained, it cannot be too ing in mind the magnitude of the subject, 

,i":,:kiv that congess intended the elusiveness of the quarry and the 

:*:;;!L it be included in the Plan. Plaintiffs incomplete state of knowledge about it. 
,.,,ncet]e that salmon fishing on the north some of the information plaintiffs claim 

::,,:wl is <lone largely by small, independent to be lacking, ParticularlJ' economic and 
;i5ilt.rmen/entrepreneurs. Surely the kinds social h t a ,  simply does not exist or  is not 
,,r jjredictions that +intiffs should available, a t  least in the form sougf7t." 

i:,i,;e been included in the Plan are not Washing-ton Trollers Ass'n V. Kreps, su- 
,.;!sily made. I t  is simply not realistic to pra, 466 F.Supp. a t  313 (emphasis added). 
,:spect the Council to quantify foreclosures, There is no reason to depart from this well- 
I):tniiruptcies, fishing accidents, and unem- reasoned position. The statutory language 
!)loyment rates. Nor could the CounciI must be reasonably construed. Congress 
!uve foreseen the wild ,gyrations in interest could not have intended that the Council 
F.iLes that have recently occurred. The prepare an annual tome on the state of the 
(''iiirt helieves that such in-depth forecast- salmon industry. Congress merely intended 
:!lg is not fitted for an agency whose job is that the Council pay heed to the extent that 
' . I  :i.i.igh broad environmental and economic its recommendations would affect those 
ciements. The Council had no duty to con- whose livelihod depends on fishing. In  
. ,  

xaer the detailed factors suggested by other \vords, the Council cannot thought- 
4,intiffs. lessly disregard those interests. But having 

' This conclusion is reinforced by the Act's considered the economic impact, the Council 
Ie~siative history. In  discussing Section is free to adopt a plan. I t  need not under- 
:tr~'jca?(3), the House Report states: take a rigorous exercise in microeconomic 

"'The Plan could establish a system under analysis. 
ivhich access to the fishery would be lim- In this case, the Council appears to have 
ilrtf both as to foreign and domestic ves- considered the economic impact of its Plan 
.els and both as to recreational and com- on the salmon fishing industry. At the 
rnercial fishermen. If the system provid- least; and this is the crucial factor, it could 

for limited entry, then consideration have so appeared to the Secretary when he 
would be required to be given by the adopted his regulations. The Court con- 
('ouncil to such things as the present par- cludes that  it was not arbitrary, capricious 
~icipation in the fishery concerned, histor- or an abuse of discretion for the Secretary 
ical fishing practices, values of existing to have decided that the Council adopted a 
investments in vessels and gear, capabili- Plan that  fulfilled the mandate of Section 
iy of existing vesse!s to engage in other 303. 
fisheries and the history of compliance plaintiffs argue the council miscon- 
\:;ith any fisheries regulations imposed ceived its jurisdiction when it stated in the 
pursuant to this Act." Plan that, "It is not under the Council's 
H.R.Rep. No. 445, 94th Cong., 3d Sess. 66, purview to  set Indian harvest quotas.w 
 printed in [1976-21 U.S.Code Cong. & $980 plan, at 96. ~h~ ~ ~ ~ ~ 1 ~ ~ ~ ~ t ~ ~ ~  
.lii.rnin. xews, pp. 593, 6:%-35 (emphasis formation noted that, ~ c ~ h ~  council, in de- 
;icldetf) (hereinafter "House Report"). veloping the 1980 amendments to the man- 
'Jtldge Schwarzer is in accord: agement measures in the FMP, gave exten- 
"The requirements of the ,4ct are, how- sive consideration to the impacts that vari- 
c.i.er, phrased in general and open-ended ous management options would have on the 
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rights of treaty Indian fisherman." 4.5 Fed 
Reg. a t  29251. 

As commercial fishermen, plaintiffs have 
no direct interest in Indian affairs, but the 
Council's statement becomes significant to 
them when considered against the doctrine 
that regulatory action taken under an erro- 
neous view of the law must be set aside. 
See lVLRB v. Brown, 380 U.S. 278, 292, 85 
S.Ct. 980,988, 13 L.Ed.2d 539 (1965). Plain- 
tiffs argue that  the Plan and the regula- 
tions are invalid because the Council and 
the Secretary have failed to regulate Indian 
gill net fishing on the Klamath River. 

Section 102 of the Act defines the Coun- 
cil's jurisdiction: 

"The United States shall exercise exclu- 
sive fishery management authority, in 
the manner provided for in this chapter, 
over . . . 
(2) All anadromous species throughout 
the migratory range of each such species 
beyond the fishery conservation zone.'' 
FCMA 3 102, 16 U.S.C. 9 1812.3 

[4] Plaintiffs contend that  Section lc2  
extends the Council's jurisdiction to inland 
fisheries used by the Indians. The legisla- 
tive history lends some support to this view. 
As noted in the House Report: 

"[Tlhere is also a sole Federal jurisdiction 
over the fisheries resources found beyond 
the three-mile territorial sea and within 
the present 12-mile limit to our fisheries 
economic zone. In these waters, it is the 
Federal Government which has the re- 
sponsibility for whatever management of 
the fish stocks occur a t  all. Historically, 
however, the Federal role, in effect, has 
been limited to data gathering and law 
enforcement (principally against en- 
croaching foreign fisherman). Many, in 

3. Salmon is an  anadromous species. 

4. On May 30, 1980. this Court granted the mo- 
tion to intervene pursuant to Fed.R.Civ.P. 
24(b)(2) made by three Yurok Indians who live 
on the Hoopa Valley Indian Reservation. 
Plaintiffs have challenged the legitimacy of In- 
dian gill net fishing on the Klamath River and 
have argued that the Secretary is obligated to 
exercise controls over the Indian salmon catch. 
The intervenors have argued persuasively that 
if this Court granted the temporary relief plain- 

fact most of the fish stocks found within 
the 3 to 12-mile zone also spend part of 
their Iife histories within the coastal 3- 
mile area (and even inland in the case of 
anadromous species) and/or beyond the  
12-mile Iimit. True management under 
these circumstances is awkward and inef- 
ficient a t  best and essentially nonexistent 
a t  worst." 

House Report, supra, a t  29, U.S.Code 
Cong. 1% Admin.News, 1976 a t  601. While 
the breadth of this language would seem to  
bring Indian fisheries within the Secre- 
tary's and Council's jurisdiction, the Court 
must conclude that it does not do so. When 
the language is viewed in its historical con- 
text, and taking into account the  special 
protections afforded to Indian interests, i t  
becomes clear that Congress did not intend 
to extend the jurisdiction so far. 

I t  cannot be doubted that the Indians 
have a right to fish on the reservation. 
Congress has carefully preserved this right 
over the years, and the courts have consist- 
ently enforced it. The Supreme Court has 
held that the creation of a reservation "for 
Indian purposes" encompasses the right to 
hunt and fish on that  re~ervat ion.~  Me- 
nominee Tribe V. United States, 391 U.S. 
404, 405, 88 S.Ct. 705, 1707, 20 L.Ed.2d 697 
(1968) ("The essence of the Treaty of Wolf 
River was that the Indians were authorized 
to maintain on the new lands ceded to them 
as a reservation their way of life which 
included hunting and fishing."). Similarly, 
the Court has decided that  creation of an 
Indian Reservation implied the resewation 
of water rights for the Indians with respect 
to all waters on reservation lands. See 
Arizona v. California, 373 U.S. 536, 595-601, 
83 S.Ct. 1468, 1495-1498, 10 L.Ed.2d. 542 

tiffs seek. the Department of the Interior would 
unquestionably promulgate additional regula- 
tions to protect salmon stocks by limiting fur- 
ther the Indian catch. The intervenors contend 
that such controls would have detrimental ef- 
fects on their cultural traditions, a s  well a s  
cause substantial hardship from a reduction in 
food supplies. This Court recognizes that the 
Indian residents of the Reservation have a real 
and immediate interest in the outcome of this 
lawsuit. 
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l::<~ij; ti-i'ncers v. Ij'nited States, 207 U.S. California, supra, 373 U.S. a t  600, 83 S.Ct. 
;,z, +B S.Ct. 207, 52 L.Ed. 340 (1907). a t  1493. Although Con.gress mary have the 

The right to fish has been preserved in power to curtail the Indian's fishing rights, 

ri?c case of the Yurok Reservation on the the abrogation of those rights cannot be 

i;i;irllath ~ i ~ ~ ~ .  ! a t t z  ,,. ~ ~ ~ t t ,  412 accomplished in an oblique or casual man- 

~:.s. MI, 93 S.Ct 22-45, 37 L.Ed.2d 92 (1973), ner! 

!.:lc Court held that the Klamath River Indi- In this case, Congress has nowhere stated 
:\:I Reser-;ation had not been terminated by that it intended to interfere with Indian 
:!:I 1592 statute, and that the lands re- rights in the Xlamath River area. The 
:::,li!ld "Indian Country" within the mean- Court therefore concludes, as did Judge 
ir!g of 18 U.S.C. 5 1851. The Court empha- Schwarzer, that the Secretary does not have 
,izt;tf that one of the reasons this land had jurisdiction over the inland fisheries, and 
i !crn se]wted ; ~ s  a reservation site was the that "it was not unreasonable for her to 
"[he river, which ran through a canyon its approve a description [of the fishery] limit- 
.,!,tire length, abounded in salmon and other ed to the ocean salmon fishery under her 
<i5h," ~ c j .  at  487, 93 S.Ct. a t  m g .  In the jurisdiction." Washington Trollers Ass" V. 

xake of the Mattz decision, the California Kreps, supra, 466 F.Supp. a t  313. 
tsourts have concluded that California has Plaintiffs' final contention is that "the 
nu power to regulate fishing by Indians on Secretary has again conjured up an emer- 
the Klarnath River and that California stat- gency" (Plaintiffs' Memorandum a t  11 n.6, 
i!:or-y prohibitions on gill net fishing are emphasis in original (filed May 13, 1980)), in 
i::applicable. Arnett :I. Five Gill Nets, 48 order to avoid the notice-and-comment peri- 
1';l(.App.3d 454, 121 Ca1.Rptr. 906 (1975), od set forth in Section 305(a) of the Act, 16 
< . c s t t .  denied, 425 U.S. 907, 96 S.Ct. 1500, 47 U.S.C. $ 1855(a). The argument appears to 
l..Ed.&l 75'7 (1976).5 When Congress ceded rely a the fact that the regulations in 1977, 
much of the control over the reservation to 1978 and 1979 were promulgated on an 
('alifornia, see 18 U.S.C. 9 1162(a), i t  ex- emergency basis. Plaintiffs suggest that 
pressly stated that "[nlothing in this section "the only 'emergency' has been and is that 

. . shall deprive any Indian . . . the Secretary improperly tolerated a lacka- 
( i f  any right, privilege, or immunity afford- daisical attitude by the Pacific Regional 
el! under Federal treaty, agreement, or Council [PFMC] that seems never to allow 
statute with respect to hunting, trapping, for 45 i- day public comment to the Secre- 
:)r fishing or the control, licensing, or r e p -  tary." Plaintiffs' Memorandum a t  11 n.6. 
1 .  1 '  
..i,lon thereof." Id, $ 1162(b). [5] The Court cannot presume bad faith 

Against this consistent pattern of concern on the part of the Council or the Secretary. 
for Indian fishing rights, plaintiffs suggest The emergency conditions prevalent in pre- 
:hat Con.pess has infringed those rights by vious years are not a t  issue. The only 
implication in Section 102. The Court can- question is whether the Secretary has made 

accept this argument, for it must al- a reasonable finding that an emergency in- 
!rays be presumed that  Congress "intended volving the salmon fishery resource exists. 
to deai fairly with the Indians." Arizona v. See FCMA $ 305(e), 16 U.S.C. § 1855(e). 

3. The Secretary of the Interior, through the 
Bureau of Indian Affairs, has issued regulations 
governing salmon fishing by the Indians on the 
biuopa Valley Indian Reservation. See 25 
C F.R.  S 258 et seq. 

6. In Choate v. Trapp, 224 U.S. 665, 32 S.Ct. 
565. 56 L.Ed. 911 (1912), the Supr?me Court 
stared unequivocally that "no right which was 
actually conferred on the Indians can be arbi- 
trar:ly abrogated by statute." Id. at 674, 32 
S.Ct at 569. The Court emphasized that stat- 

utes involving the Indians should be  construed 
in their favor. 

"The construction, instead of being strict, is 
liberal: doubtful expressions, instead of be- 
ing resolved in favor of the United States, are 
to be resolved in favor of a weak and de- 
fenseless people, who are wards of the na- 
tion, and dependent wholly upon its protec- 
tion and good faith. This rule of construc- 
tion has been recognized, without exception, 
for more than a hundred years." Id. at 675, 
32 S.Ct. a t  569. 
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In the Supplementary Information ac- 
companying the regulations, the Secretary 
has stated, 

"Recognizing the critical needs for reduc- 
tions in the ocean harvests of these sal- 
mon stocks, the Assistant Administrator 
has determined that  an emergency exists 
and that emergency promulgation of 
these regulations under the provisions of 
sec. 305(e) of the FCMA is required to 
meet this emergency." 
45 Fed.Reg. a t  29252. 

While the plaintiffs contest the validity of 
the scientific data concerning the extent of 
salmon stocks, the Court should not substi- 
tute its judgment for that  of the agency. 
The Court cannot say that  there is no ra- 
tional basis for the  scientific conclusion 
reached by the Council. For that  reason, 
the Court must affirm the Council's assess- 
ment of the "state of the salmon." Bow- 
man Transp., Inc. v. ilrkansas-Best Freight 
Sys., Inc., 419 U.S. 251, 285, 95 S.Ct. 438, 
441,42 L.Ed.2d 447 (1974); Maine v. Kreps, 
563 F.2d 1043, 1050 (1st Cir. 1977) ("Where 
Congress has vested the authority to res07've 
technical questions of fact in a specialized 
administrative body with experience and 
expertise in that  field, considerable defer- 
ence is due its conclusions."). Certainly 
plaintiffs' submission of one affidavit of a 
scientist contesting the validity of the 
Council's scientific findings is not an ade- 
quate basis for this Court to reject the 
Council's findings. 

The Government has rebutted successful- 
ly any charges that it has fabricated emer- 
gency conditions or otherwise delayed un- 
necessarily in promulgating these regula- 
tions. The Council's proposed options for 
1980 and draft  environmental impact state- 
ment were issued to the public for review in 
January 1980. Re-evaluations of the salm- 
on stock were made in March 1980. The 
proposed amendments to the Plan were sub- 
mitted by the Council to the Secretary on 
March 29, 1980. The 604ay review period 
outlined in Section 304(a), 16 U.S.C. 
9 1S54(a), was reduced to 23 days. The 
amendments were approved by the Secre- 
tary on April 24, 1980, and the emergency 
regulations were published in the Federal 
Register on May 1, 1980. 

No evidence of tlilatory behavior is before 
the Court. Instead, the Court must con- 
clude that the Council proceeded a t  a judi- 
cious pace in its efforts to prepare reliable 
data concerning a changing environment. 
From the information presented to him by 
the Council reflecting the poor state of 
salmon stocks, the Secretary could have rea- 
sonably concluded that  promulgation of 
re.gu1ations on an emergency basis was es- 
sential to prevent the imminent overfishing 
of ocean salmon. 

Conclusion 

To conclude, the Court cannot award 
plaintiffs the relief they now seek. The 
Act expressly forbids the judiciary from 
granting preliminary relief. Congress has 
given the Court a minor role in these 
events: the Court is told to correct the 
large errors, and to do so only after  a full 
and careful analysis. Beyond this, the 
Court can do nothing. Such a role does not 
lend itself to the type of relief plaintiffs 
seek here: 

Even if the Court were able to reach the 
merits a t  this preliminary stage, i t  would 
have to deny relief under the standards 
embodied in the -4ct. The Secretary did not 
act in a manner that  was arbitrary, capri- 
cious or an abuse of discretion in concluding 
that the Council had prepared and sub- 
mitted to him a 1980 salmon management 
plan in accordance with the bct .  From the 
information available to him, the Secretary 
reasonably concluded that emergency regu- 
lations were essential to protect the dimin- 
ishing salmon resources. 

The Secretary relied on a Plan that  was 
based on the best data available under the 
circumstances. The kind of economic data 
that plaintiffs contend should have been 
includetl in the Plan "simply does not exist 
or is not available, a t  least in the form 
sought." Washington Trollers Ass" v. 
Kreps, supra, 466 F.Supp. a t  313. The 
Council is currently preparing its compre- 
hensive plan for the salmon fishery, and 
plaintiffs will have the opportunity to work 
with the Council and to assist it in cornpil- 
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:ind analyzing the economic and scien- . .,- 
. . i:c data called for by the Act. Plaintiffs 
..:i::not rightfully object on the ground that  
:::,,se temporary regulations do not contain 
.!n ~:ihaustive economic analysis. 

The Court must consider contpliance with 
:he Act from this perspective. Plaintiffs 
,,annot reasonably have expected the Secre- 
::!q LO do any more than he did; that is, to 
.::,~ke a good faith effort to gather and use 
:he available information. As the Fourth 
1':rcuit held in reviewing a similar chal- 
. . n v e :  .-.. 

*'While EPA must take seriously its stat- 
utory duty to consider cost, courts of re- 
iiew should be mindful of the many prob- 
lems inherent in an  undertaking of this 
nature and uphold a reasonable effort 
made by the Agency. This requirement 
.ihould not serve as a dilatory device, ob- 

The Court recognizes that its failure to 
grant immediate relief to plaintiffs will 
necessarily result in real and substantial 
hardship to the individual plaintiffs and to 
other individuals and enterprises who rely 
largely on salmon fishing and processing for 
their livelihood. Much of the 1980 salmon 
season has been rendered useless by the  
S;.cretary's decision. I t  will admittedly be 
of little comfort to these people to be told 
that their suffering will further a greater 
and more lasting good; the person trying to 
pay his bills today cannot look to the 1985 
salmon harvest for solace and relief. The 
nation as a whole is experiencing substan- 
tial economic difficulties, and northern Cali- 
fornia in particular has been hard hit. But 
as much as the Court may sympathize with 
the plaintiffs, it has no choice but to follow 
the dictates of the law, and for that  it must 

structing the Agency from proceeding look to what Congress has said in the Act. 
iiith its primary mission." From the evidence before it and the ap- 

Gorp. v. pain ,  539 F'.2d 973, 979 plicable Legal mandates, the cour t  must 
(4th Cir. 1976). deny plaintiffs' request for relief pendente 

Jus t  as the agency must act reasonably in lite or for a writ of mandamus. 
regulating the business of fishermen, so the 
Court must be sensible in its review, being 
~ '~ re fu l  not to hinder the agency's legiti- 
l i ~ t e  role with an overemphasis on techni- 

t. cil~tbes. 

I n  this case, the Secretary and the Coun- 
:l have made a good faith effort to fulfill 

' he  mandate of the Act. They have exam- 
-t%i the options and reached a reasoned 

t onclusion. This is all the Act requires. 

7 .  The Act reflects concern for the viability both 
of fish and the fishing industry. However, it is 
apparent that overfishing of species was a pri- 
mary impetus to passage of the Act. The 
House Report stated: 

"After several years of painstaking fact-find- 
ing and deliberation, the Committee has con- 
cluded that many O F  the important American 
fish stocks have been over-exploited, some, 
like haddock, to the point of essentially com- 
mercial extinction, and many others are 
threatened with a similar fate. The Comrnit- 
tee concludes that the depletion of these 
stocks is in large measure atrributsbie to the 
phenomenal increase in recent years in the 
number of technologically sophisticated and 
very efficient foreign fishing vessels in 
waters off United States coasts, and that i f  
such Fishing pressure is not regulated and 
reciliced immediately, irreversible damage 

$ KEY NUM8ERSfSTEM 

may well be done to important fish stocks 
and to American fishing interests alike. 
While gladly conceding that an inevitable 
goal must be reform and increased sophisti- 
cation in international law and other appurte- 
nances of international agreement, the Corn- 
mittee is resolute in its conviction that the 
time required to effect needed adjustments in 
the arena of international law are such as to 
make the conservation of many Fish stocks 
and the welfare of our domestic fishing in- 
dustry almost moot unless immediate, or a t  
lesst short-term, action is taken without fur- 
ther delay." House Report, supra, at  43-44, 
U.S.Code Cong. & Admin.News 1976 at  611. 

This passage makes clear that the health of the 
fishing industry depends on immediate efforts 
to help propagate species threatened by over- 
fishing. 


