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Point Francis - Treatv Rock Boundarv Line

In the Romaine case mentioned in the foregoing
section of this report, elderly Indian witnesses, some
of whom had been present at the treaty negotiations tes- 5
tified as to their understanding that the eastern boundary{
of the Lummi reservation was a straight line extending
from Point Francis to Treaty Rock.

We have attempted to find additional documentation
relzting to this boundary. The only ‘evidence which is.
presently at hand consists in the recorded statements of
Indians who were at the treaty negotiations and descendznts
of such individuals who corroborate that this is what the
older Indizns passed down through aural history. 1In
addition to the record of’testimony in the Romaine case
we attach herewith a separate affidavit made in 1517 by
some of the Romaine witnesses and other Indizns whicn
was recorded in 1217 and published in the record of House
of Representatives Indian Committee hearings in 1924.

This aiffidavit describes the bouncdaries of the Lummi
Reservation as understoéd by these people and includes
the Point Francis —bTreaty Rock straight line boundary.

Fu;ther, in addition to the maps znd documeats which
we previously supplied to the Lummi Tribe we add the 1825
Gooch survey showing Treaty Rock as well as other maps

showing Treaty Rock aad Point Francis. (See attachments).
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Several questions have been raised regarding the
treaty understandings of the eastern boundary of the
Lummi Reservation. One of these questions relates to
the lack of official records in the treaty Proceedings
or elsewhere denoting the Treaty Rock - Point Francis
line. 1In this regard it is noted that the Treaty of
Point Elliott was negotiated at Mukilteo and there is
£o record that Governor Steveas was at Bellingham Bay
at arougd January 1855 to point out Treaty Rock or to
discuss the eastern boundary of the Luczi Reservation.

Governor Stevens was at Bellingham Bay exactly one

year pricr to the treaty - in January 1834 - and during

o

that visiz, accérding to his own correspondeance with the
Commissioner of Indian Affairs he discussed the future
treatly matters with th2 Indizns. While details are not
provided specifying the content of the discussions, it
seens entirely possible that the Treaty Rock - Point
Francis line was discussed at this meeting.

Tt seems reasonable that the Indians and Stevens
discussed this line on site at Bellingham Bay and that
the understanding was reiterated later at Mukilteo. 1In

-this regard it is worth noting that the exact boundaries
4 .
cf the reservations do not form a part of the official

treaty records. The Lummi Reservation is not unique in

this respect.
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Mezcranduz dated Sentember 24, 1973 fre= G.D. Dvsar: to Suverintendent
of the Western Washington Agency = Luc=i Reservation Boundary,
Point Francis to Treatv Rock

Testi=onv re: Point Francis - Treatv Rock Boundarv Line

The 1973 Dysart memcrandem points cut that apart from Indian statements
there is no evidence that Govermor Stevens represented to the Indians
that the eastera beundary of the Lucci Reservation would be a straight
line extending from Point Francis to Treaty Rock. The memorandum notes
that the decision in the Romaine case apparently relied on Indian
testizony regarding the straight line boundary, but that the actual
testizony given in that case is apparently no longer available.

At pages 3-4, Dysart says: -

s allezz that Goveraor Stevens peiated out

d reservation boundary as being a straight -
Teaty Reck to Point Franceis (tip). Cerzainly
ii this were true we would have no difficulty in holding
this to be the true boundary in view of the consistent
holdings of the Supreze Cour: regarding the interpreta-
tion of azbdiguous language in Indian treaties or in
Statutes or Executive Orders in fulfillment of treaty
obligztions, However, we have no convincing evidence
(indeed, no evidence at all other than Indian hearsay
allegation) that Governer Steveas or anyone else on
behalf of the United Stztes ever made such a represanta-
tion. There have been claims that Indians present at
the treaty or immediate post-treaty discussions have
testified to this effect in earlier court cases but we
have not been able to uncover prooi of such testimony.

« « « « The Court refers to testizony of Indians that

it vas always understood that on the eastern side of

the reservation "the boundary line ran frem Treaty .
Rock down to Point Francis." Another said it ran

"from Point Francis out to Treaty Rock" (emphasis added).
(The quoted language is from the Court's opinicn and may
©r ma2y not be the exact words used by the witnesses. We
do not have their testinony available and we understaand
it 1s no lorger available in the Court Tecords or case
files. We have exazined the "Plaip:ifi's proposed
statezent of testimony, appareatly prepared by the
United States Attorney and his assistant (both pow
deceasad) in connection with the appeal to the Circuit
Court of Appeals and approved by the District Judge.
This evidently formed the basis for statements in the
Cour: of Appeals decision.)?

i3




Our research indicates that the testizony given to the
Rozaine court by the elderly Indian witnesses was independently
preserved in a joint affidavit signed by thu=b prints and witnessed
December 10, 1917.

The Indians who jointly signed the affidavit were:
Louis Washington, Henry Kwina, George Tislano, August Hartin,
Albert Descanum and George Warbass.

Henry Kwina, George Tsilano, Albert Descanum, and Georgze
Warbass (signers of the above affidavit) were also among the
Indian witnesses in Romzine. We do not have the exact date of
their teszimony in Remaine, but the Discric: Judge, Jeremiah
Neterer, signed an order cdated March 13, 1918 approving the su—mary
of their evidence for transmirral to the appeal court.

The proxinity of the dates (December 10, 1917 for the affidavit
. anc March 13, 1918 for the approval of the summary of evidence in
- Rozzine) and the identity of the Ind:ans strongly suggests that
the testizony of these aged individuals (some of whoz had been atr
the trezty negotiations) wzs preserved both by afiidavit and by
testizony in court at abcut the szze tize.

.
-
-

-

A typewritten copy of the Decermber 10, 1917 aff
% in evidence at a hearing before the Cormitzee on Iand
: House of Representatives February 2, 1924. At that
of the Lu==i Reservation said that he had the original handwritten
aifidavit in his possession. Peter James had also served as inter-
preter for the Indian witnesses in Romaine. The typewritten copy
given to the Ecuse Cocmittee was printed in 1924 at page 35. A copy
of the printed affidaviz znd the cover sheet are reproduced on the

next two pages.

idavit wvas offered

]
v
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Memorandus dated Septerber 24, 1973 fron G.D. Dvsart to Suvberintendent
of the Western Washingzton Agencv - Luz=:i Reservation Boundary,
Point Francis to Treaty Rock

Point Francis as a specific point or as a broad area of land

This issue is discussed at several places in the 1973 Dysart mezorandum,
At page 2, lines 1-3:

M. . . . In 1958 we modified that view and said that
"if 'Point Francis' % # % means an isolated point of
larnd, the boundary includes a portion of Bellinghan
Bay."

And at page 2, lines 11-14:

“. . .. Ia that opinion we concluded that "in the
absence of proof that Point Franmcis was the nzze of
the entire peninsula at the tize of the treaty, the
eestem boundary of the reservation would Zinclude a
porzion of Bellinghan Bay."

Later at page 5, lines 1-11 Dysart discusses difficulties in definin
rag 1]
the eastarn boundary from Point Francis to Treazy Rock if Point Francis

is nct a definite point of land.

"We believe that the above-quotad portions of the
opinicn could be construed as expressing the Cour:
of Appeals' view that the Point Francis-Treaty Rock
ine vas a straight line between two points rather
than a low water line along the shore.

This does present proble=s, however. Where is th
point on Point Francis at which the line takes of
The laaguage of the Exacutive Order is "around
Point Francis." Point Francis is actually a
Tounded peninsula witheut a sharp tip or point.
Eow far "around" it do you go before you start a
line northeasterly to Treaty Rock. In fact, from
the tip of Poinr Francis to Treaty Rock was almost
northerly rather than northeasterly.”

e
£?

* %k % % % %

Our resesarch indicates that at least one mzp from the treaty era
shows Point Francis as a definite point of land. This suggests that
at treaty tize Point Francis had - or was conceived to have = a different
contour froz the more roundad one which appears on modern maps.
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This map, a portion of which is reproduced on the following page,
is an unsigned manuseript @ap vhich dates fream about 1857. The @ill
which is noted on the map was constructed in 1857. The map {s pare
of a collection of maps transmitted by the Norchwest Boundary Cormission
to the federal government about 1861 or 1862. A copy of the map was
enterad as a United States exhibit in U.S. v. Washinzton. We have
previously supplied a copy of this map to the Ofiice of the Lummi
Reservation Attorney.
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