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Crimes Act was not designed to modify or
repeal existing federal law.5

Two recent decisions under the Assimila-
tive Crimes Act do not call into question the
Williams rationale. While these cases re-
jected the Williams analysis on the specific
facts before them, they do not question its
use in an appropriate factual situation.
Thus, in United States v. Marcyes, 557 F.2d
1361 (9th Cir. 1977) the court found that
labeling and packaging requirements im-
posed on fireworks by the Consumer Prod-
uct Safety Act and the Federal Hazardous
Substances Act did not preclude prosecution
under a state law prohibiting possession of
fireworks. The court relied on the fact that
the only applicable federal law was merely
regulatory, rather than prohibitory, and on
specific legislative history indicating that
Congress desired to leave to the states the
final decision whether to ban fireworks or
not. Similarly in United States v. Smith,
574 F.2d 988 (9th Cir. 1978) the court found
no evidence of Congressional intent to make
sodomy a federal crime and therefore al-
lowed prosecution under a state rape stat-
ute which applied to acts of sodomy.

These two lines of authority accordingly
provide analogies which caution us not to
yield easily to urgings to make state crimi-
nal law the source of federal criminal law.
To yield requires some showing that Con-
gress intended to use the state law as a
source. We cannot bring ourselves to be-
lieve that Congress intended to so use
Wash.Rev.Code § 9A.52.

Because we hold that the government
improperly relied on Washington trespass
law to supply the purpose prohibited by

5. The court in Williams v. United States, 327
U.S. 711, 66 S.Ct. 778, 90 L.Ed. 962 (1946) also
relied on the fact that the precise acts in ques-
tion there were punishable under some federal
statute, viz. the adultery laws. Some courts
have interpreted this to mean that the precise
act must be covered by federal law before use
of state law is inappropriate. Fields v. United
States, 438 F.2d 205 (2d Cir.), cert. denied, 403
U.S. 907, 91 S.Ct. 2214, 29 L.Ed.2d 684 (1971).
We do not consider the absence of a federal
criminal statute applicable to the acts commit-
ted here to be a crucial factor in the analysis.
We find the statements in Williams regarding
the lack of authority to expand federal crimes

law, we must reverse the convictions of the
appellants. It is thus unnecessary to ad-
dress appellants’ arguments based on inter-
national law.

REVERSED.
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Non-Indian commercial salmon fisher-
men brought suit seeking declaratory and
injunctive relief to enjoin State Depart-

to be a persuasive argument even standing
alone.

This concern with expansion of federal
crimes expressed in Williams has also been
applied to preclude use of a state statute pro-
viding enhanced punishment for armed robbery
when a federal robbery statute exists. Shirley
v. United States, 554 F.2d 767 (6th Cir. 1977).
Similarly, the fact that the federal firearms
statute requires proof of an interstate nexus,
while a state firearm possession statute did not,
was found not to be a significant enough differ-
ence to justify use of the state law. United
States v. Butler, 541 F.2d 730 (8th Cir. 1976).
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ment and other members of the executive
branch from exempting treaty Indians from
salmon fishing regulations promulgated by
the International Pacific Salmon Fisheries
Commission and from promulgating their
own regulations controlling treaty Indians’
fishing opportunities. The United States
District Court for the Western District of
Washington, Walter T. McGovern, Chief
Judge, denied motions for preliminary in-
junctions, and appeal was taken. The
Court of Appeals held that under existing
law of circuit, District Court did not abuse
its discretion in denying injunctive relief to
non-Indian fishermen.
Affirmed.

Injunction =175

Under existing law of circuit, district
court did not abuse its broad discretion in
denying injunctive relief to non-Indian com-
mercial salmon fishermen who sought to
enjoin State Department and other mem-
bers of executive branch from exempting
treaty Indians from salmon fishing regula-
tions promulgated by the International Pa-
cific Salmon Fisheries Commission and
from promulgating their own regulations
controlling treaty Indians’ fishing opportu-
nities. Convention between United States
and Canada, 50 Stat. 1855; Sockeye Salmon
or Pink Salmon Fishing Act of 1947, §§ 2 et
seq., 6(a), 16 U.S.C.A. §§ 776 et seq., 776d
(a); 25 U.S.C.A. §§ 2, 9.

Joseph T. Mijich (argued), Charles E.
Yates (argued), Seattle, Wash., for plain-
tiffs-appellants.

Kathryn A. Oberly, Atty. (argued), of
Dept. of Justice, Washington, D. C., Mason
Morisset (argued), Seattle, Wash., for de-
fendants-appellees.

Appeal from the United States District
Court for the Western District of Wash-
ington at Seattle.

Before HUFSTEDLER, WRIGHT and
KENNEDY, Circuit Judges.
PER CURIAM:

Appellants, non-Indian commercial salm-
on fishermen in the State of Washington,
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brought this suit for declaratory and in-
junctive relief to enjoin the State Depart-
ment and other members of the Executive
Branch from exempting treaty Indians
from the salmon fishing regulations pro-
mulgated by the International Pacific Salm-
on Fisheries Commission (“Commission”)
and from promulgating their own regula-
tions controlling treaty Indians’ fishing op-
portunities. The district court denied ap-
pellants’ motions for preliminary injunc-
tions, and this appeal followed.

The judicial genesis of this long-standing
controversy between the non-Indian salmon
fishermen and the fishermen of certain
tribes of Indians in the Pacific Northwest is
the decree in United States v. Washington
(W.D.Wash.1974) 384 F.Supp. 312, affirmed
(9th Cir. 1975) 520 F.2d 676. The decree in
that case mandated that treaty Indians
should have an opportunity to take one-half
of the salmon catch available to United
States fishermen.

Two events ignited this particular contro-
versy: (1) The State Department exempted
treaty Indians from the regulations promul-
gated by the Commission by means of ap-
proving the Commission regulations only
insofar as they applied to non-Indian fisher-
men, and (2) the Commission attempted to
assert control over treaty Indian fishing by
adopting regulations expressly to include
treaty Indians.

Appellants’ basic contention is that the
United States misconstrued a treaty be-
tween the United States and Canada affect-
ing the management of the sockeye and
pink salmon fishery of the Fraser River
System and that exempting treaty Indians
from the regulatory powers of the Commis-
sion impaired the terms of the same treaty.
We conclude that the district court did not
abuse its discretion in denying relief to the
appellants.

In 1987, the United States and Canada
agreed to a Convention “for the protection, .
preservation, and extension of the sockeye
salmon fishery of the Fraser River System.”
(50 Stat. 1355.) In 1957, the Convention
was amended by protocol to include pink
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salmon as well as sockeye salmon. (8
U.S.T. 1058.) The convention established
the Commission, consisting of three Ameri-
can and three Canadian Commissioners au-
thorized to supervise the fishery and imple-
ment the Convention’s twin goals: suffi-
cient escapement of the salmon each year to
assure the perpetuation of the race and an
equal division of the harvestable catch be-
tween Canadian and American fishermen.
The Commission annually proposes regula-
tions governing the time and the manner in
which pink and sockeye salmon may be
taken by the fishermen of each country.
With two exceptions, later discussed, the
Commission’s proposed regulations do not
become effective until they are approved by
the governments of both countries.

The Convention has been fully imple-
mented by domestic legislation (16 U.S.C.
§§ 776 et seq.), which directs the President
to designate a federal agency to enforce the
Convention, the regulations of the Commis-
sion, and the implementing acts. Under 16
U.S.C. § 776d(a), the President designated
the National Marine Fisheries Service, a
. sub-agency of the National Oceanic and At-
mospheric Administration of the Depart-
ment of Commerce, to enforce the provi-
sions of the Convention and the regulations
and orders of the Commission.

The Commission’s regulations ordinarily
set open periods for Canadian fishermen in
Canadian Convention waters and, by sepa-
rate regulatory provisions, for American
fishermen operating in Convention waters
of the United States. The regulations also
limit the use of particular kinds of equip-
ment (such as purse seines, gillnets, or reef
nets) to certain specified dates.

Before the 1977 salmon fishing season,
the State Department implemented the de-
cree in United States v. Washington, supra,
by submitting to the Canadian government
a proposal for the 1977 Commission regula-
tions allowing the treaty Indian fishermen
to fish for longer periods than other Ameri-
can fishermen. Treaty Indians are fewer in
number and possess less sophisticated
equipment than non-Indians. In order to

1. Non-protest by the Canadian government is
consistent with Canada’s own practice in regu-

provide the treaty Indians with “an oppor-
tunity to catch one-half of all the fish
which, absent the fishing activities of other
citizens, would pass their traditional fishing
grounds” (520 F.2d at 688), the State De-
partment decided that the Indians should
have a somewhat longer time within which
to fish than was allowed other American
fishermen. In March, 1977, the United
States secured the Canadian government’s
agreement to a proposal that for the 1977
season, treaty Indians would be provided
extra fishing time. However, the Commis-
sion refused to accept the decision of the
two governments. Instead, on June 1, 1977,
the Commission adopted the recommenda-
tion of a two-day per week fishery for all
American fishermen, with no provision for
the Indians’ treaty rights.

The Department of State was aware that
the Commission might be recalcitrant, and
anticipating this possibility, on May 26,
1977, the State Department advised the
government of Canada that the United
States would consider achieving the same
result contemplated by the government-to-
government agreement through the exer-
cise of its authority under Article VI of the
Convention, as amended, to approve the
Commission’s proposed 1977 regulations
only as applied to non-Indians. Treaty In-
dian fishing, accordingly, would be gov-
erned by separate federal regulations pro-
viding the Indians with extra fishing time,
rather than by regulations promulgated by
the Commission and approved by both
governments.

Canada did not object to the State De-
partment’s means for implementing the
regulation of Indian fishing. Canada did
stress the importance of regulating any spe-
cial Indian fishery adopted by the United
States “in a manner consistent with the
objectives of the Convention and the rights
and obligations of the parties thereunder.” !

On June 1, 1977, the Commission for-
warded to the Department of State its pro-
posed 1977 regulations for approval. On
June 17, 1977, the State Department ap-
proved the proposed regulations “except as

lating subsistence fishing by its own Indians.
Canada has always excluded its Indian fishing
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to U.S. Indians who are entitled to exercise
fishing rights by virtue of treaties with the
United States in U.S. Convention waters
and are fishing in accordance with Federal
regulations providing for the exercise of
such fishing rights.” The State Depart-
ment advised both Canada and the Commis-
sion of its decision.

On June 21, 1977, the Department of the
Interior, pursuant to its authority over Indi-
an affairs (25 U.S.C. §§ 2, 9), published
regulations for treaty Indians fishing in
Convention waters. (42 Fed.Reg. 31450.)
The Interior Department’s regulations
tracked those of the Commission, but they
allowed the Indians to fish for a longer
period each week than the rest of the
American fleet. The regulatory scheme
promulgated by the Interior Department
was expected to provide the treaty Indians
with an opportunity to catch about 10 to 15
percent of the catch available to the United
States. Evidence introduced at the time of
the hearing on the preliminary injunction
indicated that the treaty Indians were able
to catch about 20 percent of the American
share.

On June 27, 1977, in defiance of the State
Department directives, the Commission pur-
ported to adopt an “emergency order” stat-
ing that its June 1, 1977, regulations for
American Convention waters applied to all
citizens, without exception. The Commis-
sion also sent a letter to the Department of
State challenging the legal power of the
United States to exclude treaty Indians
from Commission coverage. The non-Indi-
an fishermen then brought this suit to com-
pel the United States to apply the Commis-
sion regulations to treaty Indians.

The parties have raised a series of com-
plex issues concerning the justiciability of
the controversy under the political question
doctrine, based upon the traditional judicial

from Commission coverage. Canadian Indian
subsistence fishing has grown over the years,
and in the last year counted, Canadian Indians
caught approximately 300,000 fish. American
Indian fishermen, both commercial and subsist-
ence, during the same period caught a total of
80,000 fish.
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unwillingness to intrude into foreign rela-
tions matters the appropriate scope of judi-
cial review of executive discretion in inter-
preting treaties, and the appropriate limita-
tions upon the use of equitable relief as a
means of avoiding potential criminal liabili-
ty. Despite the procedural cloth in which
this proceeding is garbed, the real attack is
upon the decree in United States v. Wash-
ington, supra. The interpretation and ef-
fect of the decree in United States v. Wash-
ington are issues which are presently pend-
ing before the United States Supreme
Court.2 Under these circumstances, it
would be inappropriate for us further to
pursue the issues. It is enough to dispose
of this appeal to decide that, under the
existing law of the Circuit, the district
court did not abuse its broad discretion in
denying injunctive relief to the non-Indian
fishermen. (Cf. Jensen v. National Marine
Fisheries Service (9th Cir. 1975) 512 F.2d
1189.)

AFFIRMED. Mandate shall issue forth-
with.
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NATIONAL LABOR RELATIONS
BOARD, Petitioner,

V.

MURRAY PRODUCTS, INC,,
Respondent.

No. 77-1909.

United States Court of Appeals,
Ninth Circuit.
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National Labor Relations Board applied
for enforcement of its order finding em-

2. Washington v. United States cert. granted
(1978) — U.S. —, 99 S.Ct. 277, 58 L.Ed.2d
255; Puget Sound Gillnetters Assoc. v. U. S. D.
C. cert. granted (1978) — U.S. —, 99 S.Ct.
277, 58 L.Ed.2d 255; consolidated with Wash-
ington v. Washington State Commercial Pas-
senger Fishing Vessel Assoc. (1978) — U.S.
—, 99 S.Ct. 276, 58 L.Ed.2d 255.



