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Tulalip Tribes initiated action to deter-
mine their usual and accustomed fishing
grounds at the time of the Treaty of Elliott
Point, which reserved to signatory tribes
the right of taking fish at usual and accus-
tomed grounds and stations. The United
States District Court for the Western Dis-
trict of Washington, Walter E. Craig, J.,
adopted a special master’s report determin-
ing that the evidence supported the claims.
Appeal was taken. The Court of Appeals,
Beezer, Circuit Judge, held that: (1) the
evidence supported the determination that
waters in the northern portion of Puget
Sound were the usual and accustomed fish-
ing grounds for the predecessors of the
Tulalip Tribes in 1855 when the tribes’
predecessors entered into the Treaty, and
(2) the special master did not abuse his
discretion in excluding testimony of an ex-
pert witness offered by an opposing tribe
where the tribe did not list that witness as
required by the pretrial order.

Affirmed.

1. Indians €=32.10(2)

Evidence supported district court’s de-
termination that waters in northern portion
of Puget Sound were usual and accustomed
fishing grounds for predecessors of Tulalip

* Judge Hall was drawn to replace Judge Kenne-
dy. She has read the briefs, reviewed the
record, and listened to the tape of oral argu-
ment held on September 10, 1987.

Tribes when United States and tribes en-
tered into Treaty of Elliott Point in 1855.
Act Jan. 22, 1855, Art. V, 12 Stat. 927.

2. Federal Civil Procedure ¢=1938

Indian tribe advanced no justification
for failure to include expert witness in list
of witnesses as required by pretrial order
and, therefore, special master did not abuse
his discretion in excluding expert from tes-
tifying at trial in dispute over Indian fish-
ing rights, even if opposing tribes would
have suffered no prejudice from allowing
expert to testify. Fed.Rules Civ.Proc.Rule
16(e), 28 U.S.C.A.
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Appeal From the United States District
Court for the Western District of Washing-
ton.

Before BEEZER and HALL,® Circuit
Judges, and GRAY,* Senior District
Judge.

BEEZER, Circuit Judge:

The Lummi Indian Tribe appeals from a
judgment holding that in 1855 certain wa-
ters in the northern part of Puget Sound
were usual and accustomed fishing
grounds of the Tulalip Tribes. We affirm.

I

The United States and various tribes,
including predecessors to the Lummi and
Tulalip Tribes, entered into the Treaty of
Elliott Point in 1855. Article V of the
Treaty reserves to signatory tribes “[t]he
right of taking fish at usual and accus-
tomed grounds and stations ... in common

** The Honorable William P. Gray, Senior District
Judge for the Central District of California, sit-
ting by designation.
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with all citizens of the Territory....” 12
Stat. 927, 928.

In 1975 we affirmed the decision of Unit-
ed States District Judge Boldt that Treaty
tribes may take up to 50% of available
harvest at their traditional grounds and
stations. United States v. State of Wash-
ington, 520 F.2d 676, 683 (9th Cir.1975),
affg 384 F.Supp. 312 (W.D.Wash.1974)
(“The Boldt Decision”), cert. denied, 423
U.S. 1086, 96 S.Ct. 877, 47 L.Ed.2d 97
(1976). Determination of usual and accus-
tomed fishing grounds of the many tribes
involved was left to subsequent proceed-
ings.

Predecessors to the Tulalip Tribes (“Tu-
lalips”) historically inhabited lands north
and east of the Seattle metropolitan area.
Predecessors to the Lummi Tribe (‘“Lum-
mi”) inhabited portions of the San Juan
Islands in northern Puget Sound. In 1975
the district court provisionally determined
the extent of the Tulalips’ usual and accus-
tomed fishing grounds. United States v.
State of Washington, 459 F.Supp. 1020,
105860 (W.D.Wash.1978). The district
court relied primarily on the testimony of
Dr. Barbara Lane, an anthropologist, and
on the testimony of Harriet Dover, a Tulal-
ip elder. Id.

The Tulalips initiated this action for a
determination that their usual and accus-
tomed grounds at the time of the treaty
included waters not included in the provi-
sional adjudication. The waters at issue
are 1) Point Roberts, Birch Bay and adja-
cent waters, 2) waters of the San Juan
Islands and the straits on either side of the
San Juan Islands (Haro and Rosario), and
3) waters off the west coast of Whidbey
Island. Other tribes, including the Lummi,
traditionally fished these waters. The
Lummi Tribe and 10 other tribes intervened
in the proceeding. All tribes except the
Lummi settled with the Tulalips before tri-
al.

The district court referred the case to a
special master. The special master con-
sidered testimony of several Tulalip elders,
Dr. Lane, and Dr. Snyder, an anthropolo-
gist who had interviewed between 25 and
80 Tulalip “informants” in 1950. The Lum-
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mi sought to introduce testimony of their
own expert, Dr. Onat. The Lummi, how-
ever, had failed to include Dr. Onat on the
list of witnesses required by the pretrial
order, and the district court did not allow
Dr. Onat to testify. The special master
determined that the evidence supported the
Tulalips’ claims; the district court adopted
the master’s report. The Lummi Tribe ap-
peals.

II

[1]1 The Boldt Decision defined ‘“usual
and accustomed” fishing grounds and sta-
tions as ‘“every fishing location where
members of a tribe customarily fished from
time to time at and before treaty times,
however distant from the then usual hab-
itat of the tribe, and whether or not other
tribes then also fished in the same waters.”
The Boldt Decision, 384 F.Supp. at 332.
Trolling incidental to travel did not estab-
lish an area as a usual and accustomed
fishing ground. Id. at 363. Except for
specific fishing stations, such as reef net
sites and halibut banks, a tribe’s right to
fish usual and accustomed grounds is held
in common with other tribes whose usual
and accustomed fishing grounds include
the same water.

The burden is on the petitioning tribe to
produce evidence that disputed waters
were usual and accustomed fishing
grounds. United States v. State of Wash-
ington, 459 F.Supp. at 1069. “Grounds”
refers to “larger areas which may contain
numerous stations and other unspecified
locations which ... could not then have
been determined with specific precision and
cannot now be so determined.” The Boldt
Decision, 384 F.Supp. at 332.

Documentation of Indian fishing during
treaty times is scarce. Dr. Lane, an ac-
knowledged authority in the field, has testi-
fied that what little documentation does
exist is “extremely fragmentary and just
happenstance.” Accordingly, the stringent
standard of proof that operates in ordinary
civil proceedings is relaxed. United States
v. State of Washington (“Makah”), 730
F.2d 1314, 1317 (9th Cir.1984).
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We review for clear error the district
court’s findings of historical fact concern-
ing Indian fishing. Id. Whether, given
these facts, disputed waters were usual
and accustomed fishing grounds is a mixed
question of law and fact, which we review
de novo. Id.

Credibility of witnesses is a quintessen-
tially factual determination which will not
be disturbed in the absence of clear error.
United States v. McConney, 728 F.2d 1195,
1200 (9th Cir.) (en banc), cert. denied, 469
U.S. 824, 105 S.Ct. 101, 83 L.Ed.2d 46
(1984), citing Townsend v. Sain, 372 U.S.
293, 309 n. 6, 83 S.Ct. 745, 7565 n. 6, 9
L.Ed.2d 770 (1963). “A finding is clearly
erroneous when although there is evidence
to support it, the reviewing court on the
entire evidence is left with the definite and
firm conviction that a mistake has been
committed.” Amnderson v. City of Bessem-
er City, 470 U.S. 564, 573, 105 S.Ct. 1504,
1511, 84 L.Ed.2d 518 (1985), quoting Unit-
ed States v. United States Gypsum Co.,
333 U.S. 364, 395, 68 S.Ct. 525, 542, 92
L.Ed. 746 (1948). If the district court’s
account of the evidence is plausible in light
of the record viewed in its entirety, the
court of appeals may not reverse.
Anderson, 470 U.S. at 573-74, 105 S.Ct. at
1511-12.

A. Point Roberts, Birch Bay and Ad-
Jacent Waters

The district court found that the Tulalips
“frequently traveled to the Fraser River
for trading of both salmon and furs” and
that “[dJuring such travels they would
have harvested salmon accessible to them.”
United States v. State of Washington, 626
F.Supp. 1405, 1529 (W.D.Wash.1985).
Records of the Hudson’s Bay Company, the
ship Queen Anne, and John Work’s Journal
all establish Tulalip presence in the Point
Roberts and Birch Bay area. The 1895
affidavit of Lummi fisherman Harry Sewal-
ton demonstrates that the “Tulalips and
other tribes of the state and territory of
Washington annually fished at [Point Rob-
erts]” and that such fishing had occurred
“at all times since his boyhood.” Sewalton
was born about 1830. Another 1895 affida-
vit, that of Lummi fisherman Joe Tobe,

shows that the “Tulalips ... and other
tribes annually gathered at [Point Roberts]
and camped on the beach and had thirty or
forty shacks, cabins and buildings for dry-
ing fish.” Additional elder testimony indi-
cates that the Tulalips had fished as far
north as Canada during the relevant period.
See testimony of Joe Jimicum.

B. The San Juan Islands

Dr. Snyder testified that the Tulalips
traveled to the San Juan Islands to fish in
order to add to their winter stores. Depo-
pulation of the San Juan Islands in the
early 1800s due to disease and tribal war-
fare left the islands and their resources
available for use by neighboring tribes.
Hudson’s Bay Company records confirm
Tulalip presence in the San Juan Islands
during treaty times, and a British military
expedition reported significant numbers of
Tulalip in the area. Several tribal elders
testified that the Tulalips traveled to the
San Juan Islands to fish. Although elder
testimony is not the most accurate, docu-
mentary evidence of substantial Tulalip
presence in the San Juan Islands corrob-
orates the elders’ testimony (and Dr. Sny-
der’s opinion) that the Tulalips regularly
fished in the San Juan Islands.

C. West Coast of Whidbey Island

The Lummi concede that the Tulalips tra-
ditionally fished the southerly portion of
the west coast of Whidbey Island. Beyond
noting that ‘“undoubtedly” Tulalip ances-
tors “fish[ed] on the west coast of Whidbey
Island,” Dr. Lane was not willing to draw a
conclusion concerning the precise location
of Tulalip fishing in the open waters off of
Whidbey Island because of the lack of spe-
cific documentation. Dr. Lane noted that
records of marine fishing are almost non-
existent and that, with the exception of
specific salmon and halibut banks, the open
waters of Puget Sound were available to
any tribe for fishing. Tulalip elders testi-
fied that their ancestors circumnavigated
Whidbey Island for the purpose of fishing.

Given 1) evidence of Tulalip fishing on
Whidbey Island, 2) the communal nature of
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Indian marine fishing, and 3) documentary
evidence that the Tulalips fished the San
Juan Islands and as far north as Point
Roberts, it is reasonable to conclude that
the Tulalips also fished the nearby waters
off the west coast of Whidbey Island. The
record nowhere suggests a competing in-
ference that Tulalip predecessors did not
fish the entire west coast of Whidbey Is-
land.!

Evidence of frequent fishing in the dis-
puted areas is stronger in this case than in
the Makah case, United States v. State of
Washington, 730 F.2d 1314. The Makah
Tribe had requested a determination that
their usual and accustomed fishery includ-
ed marine waters extending 100 miles off
the western coast of the Olympic Peninsula
near the Canadian border. The Makah
presented evidence that they traveled as
far as 100 miles off shore at treaty times
and that whaling or exploration might have
been reasons for the journeys. The Special
Master determined that the Makah’s usual
and accustomed fishing grounds extended
100 miles from shore. The district court
rejected the master’s conclusion and re-
duced the area to 40 miles from shore.
Reviewing the district court’s decision de
novo, we concluded that “[t]here is no ba-
sis for an inference that [the Makah] cus-
tomarily fished as far as 100 miles from
shore at treaty time.” Id. at 1318. By
contrast, evidence in this case readily sup-
ports an inference that the Tulalips fre-
quently fished the disputed areas.

Finally, the record indicates that the Tu-
lalips traveled regularly and extensively in
Puget Sound, around the San Juan Islands,
and up the west coast of Whidbey Island.
While travel through an area and incidental
trolling are not sufficient to establish an
area as a usual and accustomed fishing
ground, see The Boldt Decision, 3884
F.Supp. at 353, frequent travel and visits
to trading posts may support other testimo-
ny that a tribe regularly fished certain
waters. As Dr. Lane said, “[I]t is clear
that in common with the other coastal peo-
ple [the Tulalips] were accustomed to trav-

1. In support of their argument that the Tulalips
did not fish the northern portion of the west
coast of Whidbey Island, the Lummis inappro-

841 FEDERAL REPORTER, 2d SERIES

el widely in their cances and to harvest
such fish as were accessible to them.”

In light of the foregoing, the district
court’s findings concerning fishing practic-
es of the Tulalips near Point Roberts, Birch
Bay, the San Juan Islands, and the north-
ern portion of the west coast of Whidbey
Island are not clearly erroneous. On the
basis of its findings the district court prop-
erly determined that the disputed areas
were usual and accustomed fishing
grounds of the Tulalips.

III

[2] Federal Rule of Civil Procedure
16(e) provides that the pretrial order

shall control the subsequent course of

the action unless modified by a subse-

quent order. The order following a final

pretrial conference shall be modified only

to prevent manifest injustice.
Fed.R.Civ.P. 16(e). The trial judge may ex-
clude evidence not identified in accordance
with the pretrial order when the party seek-
ing to introduce the evidence offers no justi-
fication for delay. Colvin v. United States,
549 F.2d 1338, 1340 (9th Cir.1977). In such
a case, ‘“[a]ny injustice resulting from exclu-
sion ... comes from [the defaulting party’s]
own failure properly to present his case.”
Id.

In this case the district court lodged its
pretrial order on December 17, 1982. The
order set March 7, 1983 as the deadline for
identifying witnesses, and the Tulalips
granted a one week extension at the re-
quest of opposing tribes who had not yet
settled with the Tulalips. Trial was set for
July 11, 1983.

On June 23, 1983, the Lummi Tribe in-
formed the Tulalips over the telephone of
the Lummi’s intent to call Dr. Onat as an
expert witness on traditional Tulalip fish-
ing grounds. The Tulalips moved to ex-
clude Dr. Onat from trial, and the special
master granted the motion.

The Lummi advance no justification for
their failure to include Dr. Onat in their list
of witnesses as required by the pretrial

priately rely on expert testimony concerning the
east coast of Whidbey Island.
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order. Instead, the Lummi contend that
they should have been allowed to present
Dr. Onat because the Tulalips suffered no
prejudice. This rationale would allow par-
ties to frustrate the salutary purposes of
pretrial conferences and excuse parties
who disregard court orders. The special
master did not abuse his discretion in ex-
cluding Dr. Onat from testifying at trial.

v

Evidence concerning Indian fishing in
treaty times is sketchy and less satisfac-
tory than evidence available in the typical
civil proceeding. As Judge Boldt noted,
“In determining usual and accustomed fish-
ing places the court cannot follow stringent
proof standards because to do so would
likely preclude a finding of any such fish-
ing areas.” 459 F.Supp. at 1059. Upon
review of the entire record, we cannot say
that a mistake has been made. See
Anderson, 470 U.S. at 573, 105 S.Ct. at
1511. Findings supporting the judgment
are not clearly erroneous, and the district
court applied correct legal standards to de-
termine whether waters at issue were
usual and accustomed fishing grounds for
the Tulalips at the time of the treaty of
Elliott Point. Finally, the special master
properly excluded Dr. Onat from testifying
at trial.

AFFIRMED.
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No. 86-5050.
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Prison inmate was convicted of first-
degree murder, conveyance of weapon

within federal penal institution, and assault
on federal officer by the United States
District Court, Central District of Califor-
nia, Laughlin E. Waters, J., and he appeal-
ed. The Court of Appeals, Samuel P. King,
District Judge sitting by designation, held
that: (1) pretrial motion court’s statement
that it was taking defendant’s motion for
severance under advisement did not relieve
defendant of obligation of renewing motion
at close of evidence; (2) finding that inmate
had intentionally murdered fellow inmate
with whom he had homosexual relationship
“deliberately” and with “premeditation”
was sufficiently supported by evidence;
and (3) finding that inmate had participated
in unlawful conveyance of knife which he
used to murder victim was likewise sup-
ported by evidence.

Affirmed.

1. Indictment and Information 127

Murder and assault charges brought
against prison inmate for his killing of fel-
low inmate and subsequent assault on pris-
on guards were appropriately joined in sin-
gle indictment. Fed.Rules Cr.Proc.Rule
8(a), 18 U.S.C.A.

2. Criminal Law &622.5

Pretrial motion court’s statement that
it was taking defendant’s motion for sever-
ance under advisement did not relieve de-
fendant of obligation to renew motion at
close of evidence, on ground that this
would have been “unnecessary formality’’;
trial court had no reason to believe that
prejudice cited by defendant on his initial
motion was as damaging as expected or
was not cured during trial.

3. Homicide &>232

Elements of first-degree murder, in-
cluding premeditation, can be established
by circumstantial evidence and inferences
drawn therefrom. 18 U.S.C.A. § 1111,

4. Homicide =144

Mere suspicion or speculation cannot
form basis for inferring elements neces-



