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“The court, having considered the strong representations
madse in the request for review, appreciates the concerns upon
which the request is predicated. However, we conclude that in
a proper exercise of his discretion’in handling pretrial mat-
ters under the rules of the court (Rules 12 and 112), the
trial judge must have considerable latitude to apply that dis-
cretion to handle a case, especially ‘a large case such as this

one with several thousand claimants. We do not believe that
he has abused his diseretion in altering the sequence of pre-

trial proceedings to fit developments which’ they have re-
vealed as they have been pursued. In the long run, we donot

believe that the defendants will be prejudiced by this order;

although in the immediate posture of the-case it-does' result

in some parties bearing a greater preliminary burden than

others. Upon consideration of the request for review, the re-:

sponse, and all supporting papers, without oral’ argument

“rr 18 THEREFORE ORDERED that the request for review is'

granted but that upon review the order of the trml ]udge? ,

entered September 38,1976, is aﬁirmed »o

No. 102-83. Novmmmt 12, 1970 . 1 
Jessie Short, et al, e

Pleading and practice; trial yudges, autkmty of tmal'
judgesy dispositive motions, directions o file~On Novem-‘ ‘

ber 12, 1976 the court entered the following order:

H arold C. Faulkner, Attorney for Certain Plaintiffs. Wil- -

liam O, Wunsch, Wallace Sheehan, Foulkner, Sheehan cﬁ‘ .

Wunsch, Heller, Ehnnan, White & MoAulijffe, of counsel,

Herbers Pztéle with whom was Assistant Atiorney. Gen~

eral Peter A, Taft and Jerry 0. Straus, for defendant and
defendant-intervenor. Wilkinson, Cragun & Barker, Alan I,

Rubinstein, Michael B. Green, Mandzch, OZarbcé’: Bar]cer,':; V‘;

and’ Wesley L Barker, of counsel i

Before Sxmm'on, Judge, Presﬁmg, N:conom end Bmmm'm',

Judges.
“This case arises on a request for Tevisw by defendant
United' States and defendant-intervenor, the Heopa, Valley
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‘Tribe:of Indiang, of an order by the trial judge entered
October 8, 1976, reaffirming his order of May 26, 1976. The
Jatter order mandated that the defendants and the plaintifls
file motions for summary judgment on a schedule of dates
-outlined therein. The trial judge had previously entered
‘orders .which required defendants to respond to’ certain
-déclaration-questionnaires filled out by plaintiffs to show
‘their entitlement to recovery and required plaintiffs to reply
thereto. Many of these papers having been submitted, the
trial judge concluded that it would contribute to the good
-order of handling these claims—almost 4,000 in number—
for the defendants to file motions for summary judgment
where the responses suggested that legal issues might lead to
-disquialification of some plaintiffs, or for plaintiffs to so file
‘where’ claimed ‘eligibility was substantially uncontroverted
‘within the interpretation of the opinion of the court in Short
-v. United States on Qctober 17, 1973 (202 Ct. Cl. 870, 486
‘F. 2d 561, cert. denied, 416 U.S. 961 (1974)). Certain plain-
tiffs were relieved by an order on September 3, 1976, from
filing replies until resolution of these dispositive motions
‘clarified the situation. Plaintiffs, on Scptember 1, 1976, filed
‘two motions for summary judgment pursuant to said order
of May 26, 1976, but defendants challenge the requiremént
to do so', alleging no uutliority in the tnal Judae to lequu'e
his order was actually permissive and not mandatory, and,
finally, that the order, if enforced, will shift the burden of
proof in this adversary proceeding improperly to defendants.
The trial judge has certified the request for review to us for
consideration as one of controlling importance to the conduct
‘of the case.. Rule 53(c) (2) (i).

* “While Rule 101(b) of the Court of Clalms is perrmssxve
in its tenor and provides that a defendant may move for
summury Judoment we hold that it must be considered in
~connéction with Rule 18 which gives the trial judges the wid-
.est latitude in proper exercise of their discretion to regulate
proceedmgs before them, subject to review by the court. We
‘find no abuse of that discretion in his order requiring defend-
. ants to test out the legal defenses they have raised which, if
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successful, will resolve many of the claims without further
pretrial efforts to develop factual issues. Further, the lan-
guage of the underlying order of May 26, 1976, is clearly
mandatory. It says defendants “are directed” to file motions
for summary judgment, and sets a date therefor. Nor do we
agree that this procedure shifts the burden of proving plain-
tiffs’ claims to defendants. What is at issue is the legal valid-
ity of criteria proposed by defendants to defeat the claims.
It is not an uncommon practice in this and in other courts
for,such legal issues to be resolved, where dispositive, in ad-
vance.of adjudication. of issues on the merits. Upon consid-
eration of the request. for review, plaintiffs’ response, .and
defendants’ reply, without oral argument,

. “rr 13 THEREFORE ORDERED that the request for reviewis
‘granted but that upon review the order of the trial judge
entered October 8, 1976, is affirmed. The parties are instructed
to comply with the directions of the trial judge in filing
-dispositive motions pursuant to such a time scheduls as he
Tequires, RS

- “IT I8 FURTHER ORDERED that thé orders of the court of Octo-
ber 1 and October 18, 1976, directing that the trial judge rule
in the first instance on any then pending dispositive motions,
be and they are amended to include reference to him, pursu-
-ant to Rule 54, of any and all such motions now or hereafter
filed in this case, subject to review as provided by the rules.”

. No.453-73. Noveasen 12,1976
Hart Metal Products Corporat:ion?' |

“Tawes; personal holding company income; interest on taz

deficiency—On November 12, 1976 the court entered the fol-
lowing order: =~ L
- John L. Carey, attorney of record, for plaintiff. Stephen A.
Seall, Tornburg, McGill, Deahl, Horman, Carey & Murray,

ofcomnsel, 1T LT
. Robert 8. Watkins, with whom was Assistant Attorney
General Scott P. Crampton, for defendant. Theodore D.

Peyser and William Kalish, of counsel, . _



