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I. Introduction

The recent growth in tribal economic development for the five federally-recognized
tribes in Idaho, as well as for the numerous tribal governments in Washington and Oregon, has
led to increased interaction between legal practitioners unfamiliar with tribal laws and the
applicability of federal and state laws to Indian tribes. Indian law is no longer practiced
exclusively by attorneys working as in-house counsel for tribes. And, tribal attorneys that
previously provided limited legal advice to tribal clients on specific issues have now become
general business law attorneys for tribes and tribal corporations.

As business and governmental interactions increase, so too does the potential for
malpractice and ethical violations arising out of transactions involving attorneys ill-informed
and ill-equipped to handle Indian law. The following paper briefly discusses some of the
unique aspects of representing Indian tribes and provides various hypotheticals designed to
explore the ethical dilemmas that practitioners might encounter during their representation of
Indian tribes. At the conclusion of the paper, some selected tribal codes demonstrating various
approaches to licensing and regulating attorneys are attached.

II. Ethical Considerations
A, Competence

1. Knowledge of Tribal Laws and Customs, and General Indian Law

Idaho RPC 1.1 defines “competent representation” as requiring “the legal knowledge,
skill, thoroughness, and preparation reasonably necessary for the representation.” Accordingly,
an Idaho attorney should not undertake representation of any client unless they can provide
“competent representation.” In the context of Indian law, the question arises as to whether a
license to practice law in the state of Idaho does or should qualify an attorney to represent tribal
clients. The answer is: not necessarily.

An attorney will only be “competent” to undertake the representation of a tribal client if
the attorney has, at minimum, a basic understanding and knowledge of tribal jurisdiction
matters and general Indian law principles. The attorney should know, or become
knowledgeable in, the particular tribe’s laws, tribal traditions and customs, and tribal
procedural rules concerning admission to practice before tribal courts. In addition, the attorney
should know, or become knowledgeable in, matters that may arise during the scope of
representation. This could include tribal sovereign immunity, federal tax questions, the Indian
Child Welfare Act, civil and criminal jurisdiction, Public Law 280, the Indian Civil Rights Act,
and subject matter and personal jurisdiction. Since each Indian tribe and case is unique, it
would be overly simplistic to assume that having handled a single matter for one tribal client
makes the attorney competent to handle other matters on behalf of other tribes.

An Idaho attorney should decline representation of tribal clients unless the attorney is,
or can become, “competent” to represent the tribal client.



2. Jurisdiction and Cultural issues

The role of the attorney will vary depending on the nature of the case and the tribal
client he or she is representing. It is incumbent on the attorney to understand these cultural and
legal differences as they can drastically affect litigation strategy and acceptable attorney
conduct.

For example, each tribe has its own laws, procedures, and customs. Some tribes have
their own bar exams. Some tribes simply require the attorney to be admitted to practice in any
state in order to practice in tribal court. Other tribes require special oaths for admission to
tribal court before an attorney can practice before the tribal court. Still other tribes have their
own rules of professional conduct. Many tribes also offer traditional tribal forms of dispute
resolution before panels of elders, a concept that is foreign to the Anglo legal tradition.

This multi-jurisdictional umbrella raises a number of difficult questions for attorneys
representing tribal clients. When practicing in Indian Country and representing a tribal client,
attorneys have another layer of professional responsibly with which to comply — in addition to
upholding the laws of the United States and the laws of the state of Idaho, the attorney must
also uphold the Constitution and laws of the Indian tribe. Applying all three layers of
professional responsibility must be delicately balanced as cultural differences between the three
forms of government may make some of the rules appear contradictory.

B. Scope of Representation — Who is the Client?

The preamble to the Idaho RPC suggests an understanding of the difficulties facing an
attorney representing any government entity. Paragraph 18 of the preamble provides:

Under various legal provisions, including constitutional, statutory and common
law, the responsibilities of government lawyers may include authority
conceming legal matters that ordinarily reposes in the client in private client-
lawyer relationships. For example, a lawyer for a government agency may have
authority on behalf of the government to decide upon settlement or whether to
appeal from an adverse judgment. Such authority in various respects is
generally vested in the attorney general and the state's attorney in state
government, and their federal counterparts, and the same may be true of other
government law officers. Also, lawyers under the supervision of these officers
may be authorized to represent several government agencies in
intragovernmental legal controversies in circumstances where a private lawyer
could not represent multiple private clients. These Rules do not abrogate any
such authority.

The difficulties inherent in representing a state or municipal governmental entity are equally
present when representing an Indian tribe and raise difficult questions when determining the
scope of representation under Idaho RPC 1.2.



Attorneys representing an Indian tribe must determine early on “who is the client.”
This question can be difficult to determine, especially if the attorney faces competing demands
within the client governing body. For instance, at any given time the tribal client could be
construed to be one of the following: (1) the Indian tribe, gua tribe; (2) the Tribal Council as a
whole; (3) the Chairman of the Tribal Council; (4) other members of the Tribal Council; (5) a
Tribal Enterprise or other political subdivision; (6) tribal members; or (7) a political faction of
the governing body. For example, if an action involves the head of the Tribe’s Health Clinic,
either the Tribe’s Health Board (which oversees the clinic) or the Tribal Council (which
oversees the Health Board) might be the client. Tribal law may also specify who directs the
attorney. Thus, when the client is a governmental organization, a delicate balance must be
struck between maintaining confidentiality and assuring that a potentially wrongful act is
prevented or rectified.

To address these concerns, an Idaho attorney representing an Indian tribe should try to
identify the client within the scope of the legal services agreement. As part of this process, the
attorney can work to identify who will act as the speaking agent or point of contact between the
tribe and the attorney. To narrow who the client is, the attorney should ask: (1) who will
authorize letters and court filings?; (2) will the authorization come from different persons if the
representation involves a political subdivision of the tribe?; and (3) during an intra-tribal
dispute, who will direct attorney action? If these questions are not addressed at the outset, the
attorney representing the tribe must rely on Idaho RPC 1.13.

Idaho RPC 1.13 provides as follows:

RULE 1.13: ORGANIZATION AS CLIENT

() A lawyer employed or retained by an organization represents the
organization acting through its duly authorized constituents.

(b If a lawyer for an organization knows that an officer, employee or other
person associated with the organization is engaged in action, intends to act or
refuses to act in a matter related to the representation that is a violation of a legal
obligation to the organization, or a violation of law that reasonably might be
imputed to the organization, and that is likely to result in substantial injury to the
organization, then the lawyer shall proceed as is reasonably necessary in the best
interest of the organization. Unless the lawyer reasonably believes that it is not
necessary in the best interest of the organization to do so, the lawyer shall refer
the matter to higher authority in the organization, including, if warranted by the
circumstances, to the highest authority that can act on behalf of the organization
as determined by applicable law.

© Except as provided in paragraph (d), if

) despite the lawyer's efforts in accordance with paragraph (b) the
highest authority that can act on behalf of the organization insists upon or fails



to address in a timely and appropriate manner an action or a refusal to act, that is
clearly a violation of law, and

) the lawyer reasonably believes that the violation is reasonably
certain to result in substantial injury to the organization, then the lawyer may
reveal information relating to the representation whether or not Rule 1.6 permits
such disclosure, but only if and to the extent the lawyer reasonably believes
necessary to prevent substantial injury to the organization.

(d Paragraph (c) shall not apply with respect to information relating to a
lawyer’s representation of an organization to investigate an alleged violation of
law, or to defend the organization or an officer, employee or other constituent
associated with the organization against a claim arising out of an alleged
violation of law.

(® A lawyer who reasonably believes that he or she has been discharged
because of the lawyer’s actions taken pursuant to paragraphs (b) or (¢), or who
withdraws under circumstances that require or permit the lawyer to take action
under either of those paragraphs, shall proceed as the lawyer reasonably believes
necessary to assure that the organization’s highest authority is informed of the
lawyer’s discharge or withdrawal.

® In dealing with an organization's directors, officers, employees,
members, shareholders or other constituents, a lawyer shall explain the identity
of the client when the lawyer knows or reasonably should know that the
organization's interests are adverse to those of the constituents with whom the
lawyer is dealing.

(2 A lawyer representing an organization may also represent any of its
directors, officers, employees, members, shareholders or other constituents,
subject to the provisions of Rule 1.7. If the organization's consent to the dual
representation is required by Rule 1.7, the consent shall be given by an
appropriate official of the organization other than the individual who is to be
represented, or by the shareholders.

The Idaho RPC likely apply to both in-house and outside attorneys that might be
employed by an Indian tribe. In the absence of a specific legal services agreement or tribal law
limiting the scope of representation, an attorney representing an Indian tribe must take care to
apply Idaho RPC 1.13 in a manner consistent with the tribal government’s structure, and rules
and procedures.

C. Other Ethical Considerations

Other ethical rules may be implicated by representation of an Indian tribal government
including, inter alia, confidentiality (Idaho RPC 1.6), conflicts of interest (Idaho RPC 1.7),
business transactions with clients (Idaho RPC 1.8), the unauthorized practice of law (Idaho



RPC 5.5), and choice of law (Idaho RPC 8.5). For example, particularly interesting ethical
considerations are raised by the question of whether tribal or state rules of professional conduct
apply to attorney conduct on Indian lands.

Idaho RPC 8.5 provides that “a lawyer admitted to practice in this jurisdiction is subject
to disciplinary authority of this jurisdiction, regardless where the lawyer’s conduct occurs.”
The commentary to the rule notes that a lawyer may be “potentially subject to more than one
set of rules for professional conduct™ which impose different obligations. The RPC attempts to
deal with this situation with a “choice of law” clause that provides that the conduct of a lawyer
shall only be subject to one set of rules of professional conduct at any time. Idaho RPC 8.5(b)
states that the rule of the jurisdiction in which a tribunal sits governs conduct in connection
with a matter pending before a tribunal and, for any other conduct, the rules of the jurisdiction
in which the lawyers conduct occurred shall apply. In other words, if a tribal RPC exists, the
tribal RPC likely applies in lieu of the Idaho RPC for attorney conduct taking place within
Indian Country.

It is unclear what rules might apply to attorney conduct within Indian Country if no
tribal RPC exists. The safest course would be for the attorney to act in a manner consistent
with the ethical obligations of the jurisdiction where he or she is licensed to practice at all
times. Indian Country is not “an ethics-free zone.”

Which jurisdiction’s rules might apply is often an issue that arises in the representation
of tribal governments. The State Bar of Arizona addressed whether a tribe’s or the state’s
ethical rules applied to certain attorney conduct in Opinion 90-19. In that Opinion, the
inquiring attorney was a member of both the Arizona Bar and the Navajo Nation Bar. The
ethical rules of the two bars were in conflict on an issue concerning judicial appointments for
indigent defendants. Under the Arizona rules, the attorney would have been obligated to
decline an appointment due to conflict of interest. However, under the Navajo Nation’s rules,
the attorney was obligated to accept the appointment. In answering the inquiring attorney’s
dilemma, the Arizona State Bar concluded:

[A]n attorney who’s a member of both the Arizona and Navajo Nation
Bars, and who was appointed by a Navajo Nation Court to represent an indigent
Navajo citizen in a criminal proceeding before a Navajo Court, is not subject to
disciplinary action by the State Bar of Arizona if the attorney complies with the
Navajo Nation ethical rules and court directives.

In reaching that conclusion, the Arizona State Bar considered its version of Idaho RPC 8.5 and
determined that the Navajo rules applied to the particular situation.

A similar conclusion was reached concerning the unauthorized practice of law in
Arizona State Bar Opinion 99-13. There, the State Bar determined that an Arizona attorney
may permit his non-lawyer paralegal, who was a licensed tribal advocate in the Salt River Pima
Maricopa Tribal Court, to represent clients in tribal court if the court rules so permit because
that court’s rules govern the conduct. The Arizona State Bar concluded that such



representation will not run afoul of the Arizona lawyer’s duty to not assist in the unauthorized
practice of law (Arizona RPC 5.3) as long as the paralegal’s representation is limited to tribal
court. Copies of Arizona Stat Bar Opinions 90-19 and 99-13 follow this paper. There do not
appear to be any formal Idaho ethics opinions addressing these issues.

D. Conclusion - A Call for Comparative Ethics

As the number of cases concerning Indian legal interests continue to rise, it becomes
increasingly important for all Idaho practitioners to be familiar with Indian law. In an effort to
increase Idaho attorney knowledge of Indian law, in March 2004, the Indian Law Section
presented the Idaho State Bar Board of Commissioners with a resolution urging the
Commission to consider adding Indian law as a topic on the Idaho Bar Exam. On February 16,
2006, the Indian Law Section received a response from the Idaho State Bar. The State Bar had
considered amending topics of subject areas for the Idaho State Bar Examination questions to
include Indian law at both its November 2005 and January 2006 meetings. The Board of
Commissioners voted not to add any additional new topics or subtopics to the Exam.

In his February 16, 2006 letter to the author, the Honorable Rick Carnaroli, President of
the Idaho State Bar, recognized “the importance of lawyers being able to recognize when an
Indian law issue is relevant to a case or legal problem” and indicated a commitment to
considering other means of better educating all Idaho lawyers about Indian law issues without
simply adding Indian law to the Bar Exam. I appreciate the Bar Commission’s approach to this
difficult issue. There is no one-size fits all approach for educating the legal community about
Indian law.

More attention must be given to professional conduct in trans-jurisdictional practice.
Idaho can look to the ethical considerations facing attorneys practicing in the European Union.
There, as here, practicing within another sovereign nation requires attorneys interacting with
tribal clients to determine which ethics rules apply and to identify cultural differences between
those ethics rules. Whether it be as a topic on a bar exam, part of the practical skills training
for all new lawyers, or done through more aggressive continuing legal education, Idaho
attorneys must not only understand Indian law and its implications for their clients, we must be
conscious of the nuanced ethical rules that might apply to attorney conduct on tribal lands.

III.  Hypotheticals
Presented below are a number of hypotheticals designed to test the application of the

Idaho RPC to the specific fact scenarios that may arise during the representation of Indian
tribes.

Hypothetical No. 1

A new Tribal chair wins election in November, but is not swomn in until January. In the
interim, the tribal attorney and the Chair-elect discuss whether the chair elect should resolve
some criminal allegations made against the Chair-elect during the election campaign. The
tribal attorney then reveals some of the details of that conversation during a public meeting of



tribal members. The Chair-elect claims that tribal attorney led him to believe that he was
receiving protected advice from his attorney.

¢ Did tribal attorney violate an ethical rule at the public meeting? If so, which one?
Hypothetical No. 2

The current Tribal Chair discusses details of criminal charges filed against him in tribal court
with the tribal attorney. The Tribal Chair passes away before deposition or trial. The tribal
prosecutor wants the tribal attorney’s notes from the conversation because it is the only way to
gather the information. The tribal court is required to rule on whether the attorney-client
privilege extends beyond the death of the client. The Tribe has not adopted professional
conduct rules for attorneys within its jurisdiction. The Tribe’s evidence code is silent on this
issue.

s What is the outcome?
s  Would Idaho’s professional rules and evidence code apply?
s  Would the answer change after considering the unique aspects of the Tribe’s culture?

Hypothetical No. 3

Tribal attorney represents the tribal government. As part of that representation, the tribal
attorney also represents tribe’s enterprise agency. The tribe’s enterprise agency has statutory
authority from the tribe to hire its own independent legal counsel; however, the agency cannot
buy or encumber land and cannot waive sovereign immunity with Tribal Council’s permission.
The tribal attorney, in discussions with enterprise agency officials, learns that the enterprise
agency missed an important deadline for repayment of loan which may trigger default
provisions allowing creditors to take over a tribal business project. The tribal attorney reveals
this information to Tribal Council without disclosure to or consent from the enterprise agency.

s Did the tribal attorney violate an ethical rule? If so, which one?
Based on the information from the tribal attorney, the Tribal Council takes formal action to fire
the officers of the tribe’s enterprise agency. The tribe’s enterprise agency wants to sue the
Tribal Council for taking this action and asks the tribal attorney to represent them.

¢ What does the tribal attorney do?

Hypothetical No. 4

An attorney represents individual members of an Indian tribe. The attorney communicates with
the Tribal Council and with tribal officers in their official capacity concerning federal
legislation that the lawyer has proposed on behalf of his tribal member clients. The
communication is made without consent of the lawyer who represents the tribe. The tribal
attorney has proposed competing federal legislation on the same matter.



¢ Did the attorney representing the individual tribal members violate an ethical rule? If
so, what one?

Hypothetical No. 5

An attorney represents the Tribal Council. The Tribal Council has nine members. One of the
Tribal Council members approaches the tribal attorney and asks him to resolve a legal problem
that arose outside of the scope of his employment as a member of the Tribal Council. While
exercising his treaty fishing right, the Tribal Council member was cited for illegal parking. The
tribal attorney knows that the Tribal Council member is going to be running for Chairman at
the next election.

s s the conversation covered by attorney-client privilege?
s Should the tribal attorney provide legal advice or undertake representation of the
Tribal Council member?

The same nine member Tribal Council is sharply divided on a number of divisive political
issues. Political factions have developed, dividing the Tribal Council 5 to 4. Because of this,
the Tribal Council has been unable to obtain a quorum for a few months. One faction of the
Council calls a special meeting of the tribe’s membership where a vote is taken to fire certain
tribal staff. The other faction of the Council wants to sue in tribal court to invalidate the
meeting and all the actions taken therein. Each of the factions of the Tribal Council has asked
the tribal attorney to represent them.

s What should the tribal attorney do?
s Does your answer change if the tribal attorney was fired by the faction that held the
allegedly invalid meeting?

Hypothetical No. 6

You are an attorney working as in-house counsel for the tribe. Your contract is up and you
want to renegotiate its terms. You present a new contract for your representation to your client,
the Tribal Council. You proceed to negotiate the contract’s terms with the Tribal Council. The
Tribal Council approves the new contract and under the laws of the tribe, you also approve the
new contract.

s [s this an inappropriate business transaction with a client?
s Should the tribal attorney have advised the Tribal Council to seek independent legal
advice to review the contract?



Hypothetical No. 7

A tribal member employee discusses the details of an effort of state child protective services to
terminate the parental rights of the tribal member parent of the employee’s niece. The tribal
member requests that the case be removed to tribal court for placement of the child with her
aunt, the tribal member employee. The tribal attorney discusses matter with the tribal member
and advises the aunt/employee that he will talk to tribal social services about removing case to
tribal court. The tribal attorney then represents the tribe in the hearing before state court
regarding removal. The case is successfully removed. Tribal social services places child with
aunt/employee. Tribal social services later determines that child should be removed from
aunt/employee. The same tribal attorney represents the tribe in the tribal court removal action
and uses information gained about aunt/employee’s behavior and household members to
support removal action. The child is removed.

s Did the tribal attorney violate an ethical rule? If so, which one?
s  What if the tribal attorney had wamed the employee that he represents the tribe only
and cannot represent her?

Hypothetical No. 8

An Indian tribe in Idaho hires a new in-house attorney to serve on the tribe’s reservation. The
attorney is licensed to practice law in Colorado. The attorney moves to Idaho and begins
working on the Tribe’s reservations providing legal advice only to the Tribal Council and
practicing before the Tribal Court pursuant to the Tribe’s Law and Order Code. The attorney
does not sit for the Idaho State Bar.

e [s there any ethical violation?
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EXCERPTS OF SELECTED TRIBAL CODES

NEZ PERCE TRIBAL CODE

ATTORNEYS; LEGAL INTERNS; PROSECUTOR
§ 1-1-36 Attorneys - Admission

(a) Any person appearing as a party in any civil, criminal or juvenile action shall have the
right to be represented by an attorney of his own choice at his own expense.

(b) Any attorney who is licensed to practice in any state or the District of Columbia is
eligible to be admitted to practice before the courts of the Nez Perce Tribe.

(¢) To practice before the courts of the Nez Perce Tribe, an attorney must pay a $50.00 fee and
certify:

(1) that he is eligible to be admitted to the Court;

(2) that he will abide by the rules of the courts of the Nez Perce Tribe and any orders issued by
such courts; and

(3) that he has never in the past been convicted of any crime.

(d)  Upon receipt of an application for admission to practice before the courts of the Nez
Perce Tribe, the chief judge shall review the application and may investigate into the truth of
the matters contained therein. If satisfied that the applicant meets the qualifications set forth
herein, the chief judge shall notify the attorney that he has been admitted to practice.

(e) The chief judge shall require any attorney admitted to practice before the courts of the
Nez Perce Tribe to take the following oath either orally or in writing:

"I do solemnly swear (or affirm) that I will support the Constitution and laws of the United
States and support and defend the Nez Perce treaties, constitution and laws of the Nez Perce
Tribe, and that I will maintain proper respect for the courts and judicial officers of the Nez
Perce Tribe."

(f) An attorney may appear in person to take the oath prescribed herein or may subscribe his

signature to the oath and forward it to the chief judge. Upon administering the oath, the Court
shall issue a certificate of admission to practice before the courts of the Nez Perce Tribe.
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§ 1-1-37 Attorneys - Suspension

(a) The chief judge may suspend or disbar any attorney from practice before the courts of the
Nez Perce Tribe after due notice and a hearing if such attorney shall be found guilty of the
following:

(1) a violation of his oath to the Court;

(2) suspension or disbarment from practice before any state, federal or tribal court;

(3) a violation of the rules of professional conduct of any state bar to which he is a member;
and

(4) the conviction of a felonious act.

(b)  All suspensions and disbarments from practicing before the Nez Perce Tribal Court shall
be for a period as determined by the judge.

(c) The court clerk shall report all suspensions and disbarments from the Tribal Court to the
licensing authority of each jurisdiction in which the affected attomey is licensed.

(d) Any attomey who has been suspended from the Nez Perce Tribal Court may appeal to the
Nez Perce Tribal Court of Appeals.

SAULT STE. MARIE TRIBE OF CHIPPEWA INDIANS TRIBAL CODE

CHAPTER 87: ADMISSIONS TO PRACTICE
87.101 Purpose.

The purpose of this Chapter is to provide standards relating to the admission to practice before
the Sault Ste. Marie Chippewa Tribal Court. The Tribe has a legitimate interest in protecting
prospective parties and in the quality of justice within the tribal judicial system. Consequently,
this Chapter imposes requirements relative to these interests on anyone seeking to represent
clients/parties in the Sault Ste. Marie Chippewa Tribal Court.

sk s

87.106 Standards of Conduct and Obligations for Attorneys and Lay Advocates.

Every attorney and lay advocate admitted to practice before this Court, and every attorney or
lay advocate employed or appointed to represent another by this Court, shall conform her
conduct in every respect to the requirements of the Code of Ethics or Code of Professional
Responsibility for the State in which said lawyer is currently licensed or authorized to practice
law. Further, every attorney and lay advocate, who has been admitted to practice before this
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Court, shall be deemed officers of the Court for purposes of their representation of a party and
shall be subjected to the disciplinary and enforcement provisions of the Court.

87.107 Practice Before the Court.

A lawyer may represent any person in an action before this Court upon being duly admitted in
accordance with § 87.108.

87.108 Admission Procedure.

A lawyer as defined in '87.102(3), who desires to practice before this Court shall submit to the
Court:

(1) An Application for Admission to Practice (as provided by the Court) accompanied by a
Certificate of Good Standing or other appropriate documentation from the State Bar or
Supreme Court of the State in which such lawyer is duly licensed to practice law; and further,
such application must be signed and dated by the lawyer applicant in the presence of a Notary
Public;

(2) A Cettification that she shall conform to the Code of Ethics or Code of Professional
Responsibility for the State in which said lawyer is currently licensed as she performs her

duties as a lawyer before this Court;

(3) A sworn Oath of Admission (as provided by the Court), which must be signed and dated by
the lawyer applicant in the presence of a Notary Public; and

(4) An application fee for admission as set by the Chief Judge of the Court.

UTE INDIAN TRIBE LAW AND ORDER CODE

CHAPTER 5. COUNSELORS AND PROFESSIONAL ATTORNEYS
§1-5-2. Right to be Represented by a Professional Attorney.

Any person appearing as a party in any civil or criminal action shall have the right to be
represented by a professional attorney of his own choice and at his own expense; provided,
however, that the Ute Indian Tribe has no obligation to provide or pay for such an attorney;
provided further, that any such attorney appearing before the Courts of the Ute Indian Tribe
shall have first obtained admission to practice before such Courts in accordance with the
procedures set forth herein.

§1-5-3. Eligibility for Admission.

Any attorney who is an active member in good standing of the Utah State Bar, or any attorney
certified and eligible to practice before the highest court of any other state or of the Supreme
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Court of the United States is eligible to be admitted to practice before the Courts of the Ute
Indian Tribe.

§1-5-4. Procedure for Admission.

(1) Any professional attorney desiring to be admitted to practice before the courts of the Ute
Indian Tribe shall apply for admission by certifying under oath, either verbally or in writing to
the following:

(a) That he is an active member in good standing of the Utah State Bar or is certified
and eligible to practice before the highest court of any other state or of the Supreme Court of
the United States.

(b) That if admitted to practice before the Courts of the Ute Indian Tribe he will take the
required oath as prescribed in the Law and Order Code for Attorneys and be bound thereby.

(c) That if admitted to practice he will accept and represent indigent clients without
compensation or without full compensation when asked by a Judge of the Court to do so.

(2) The Admission Fee of $50.00 shall be tendered with the application, subject to return if the
application is denied.

(3) Upon receipt of an application for admission to practice before the Courts of the Ute Indian
Tribe, the Chief Judge shall review the application and may, but need not, investigate into the
truth of the matters contained therein. If satisfied that the applicant meets the qualifications set
forth herein, the Chief Judge shall notify such person who may appear in person to take the
oath prescribed herein or may subscribe his signature to such oath and forward it to the Chief
Judge.

(4) Upon the taking of the oath, either orally or in writing, the Chief Judge shall cause a
certificate to be issued evidencing the admission of the attorney to practice before the Courts of
the Ute Indian Tribe.

§1-5-5. Disbarrment’ and Discipline.

(1) Whenever it is made to appear to the Chief Judge that any attorney admitted to practice
before the Courts of the Ute Indian Tribe has been disbarred or suspended from the practice of
law in the State of Utah or other state to which reference for admission to practice was made as
a condition to obtaining admission to practice before the Tribal Courts, he shall immediately be
given notice at his last known address that he shall be suspended from practice before the
Courts of the Ute Indian Tribe for an indefinite period unless he appears within five (5) days
and shows good cause why such order should not be made.

(2) Any judge who finds an attorney admitted to practice before the Courts of the Ute Indian
Tribe to be in contempt of Court may, in addition to any other sanction imposed, order the
attorney to appear within ten (10) days and show cause why he should not be suspended from
practicing before the Courts of the Ute Indian Tribe.

(3) The Chief Judge may, upon receiving a written, verified complaint which indicates that an
attorney admitted to practice before the Courts of the Ute Indian Tribe has acted in an unethical
or otherwise improper manner while functioning as an attorney, order such attorney to appear

! Misspelling in original. The word should be spelled “Disbarment.”
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and defend himself at a hearing to hear all evidence relevant to the matter, and may order the
suspension of such an attorney if such appears reasonably necessary or appropriate.

(4) All suspensions from practicing before the Courts of the Ute Indian Tribe shall be for an
indefinite period unless the Judge specifically orders otherwise. An attorney suspended for an
indefinite period, or one suspended for a specific period, may petition the Tribal Court for
permission to re-apply for permission to practice at the end of one year or the specific period of
suspension, and such permission shall be granted if it is made to appear, at a hearing or
otherwise as the Court shall direct that he has been adequately reproved and now appears
willing to conduct himself in a proper manner, and that the petitioner has been reinstated to
practice if previously disbarred or suspended in another jurisdiction.

(5) Any person appearing as lay counsel for another may be suspended from further appearance
as such for misconduct or improper behavior by any Judge upon the same conditions of notice
and hearing provided professional attorneys.

§1-5-6. Standards of Conduct and Obligations for Attorneys and Lay Counsel.

(1) Every attorney admitted to practice before the Courts of the Ute Indian Tribe, and every lay
counsel employed or appointed to represent another before such courts when acting in such
capacity or in matters in any way related thereto, shall conform his conduct in every respect to
the requirements and suggested behavior of the Code of Professional Responsibility as adopted
by the American Bar Association.

(2) Both professional attorneys and lay counselors who hold themselves out as being available
to act as such have a responsibility to accept as clients and represent without compensation or
without full compensation, such persons as a Judge of a Tribal Court may feel have a
particularly urgent need for such representation but are personally unable to afford or pay for
such legal help.
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CPINION NO. SO-19
Decenbexr 28, 1990

IacTg:

The ingquiring lawyer is a member of both the State Bay of
. &rizona and the Navaje Natien Bax Association. The FNavale Netlen
courts regularly sppoint members of the Navale Nation Bar Asso-
ciation to reprasant indigent criminal defendants. & Bigniticant
muher of Wavojo lawyers have a connection with the Navaje
Nation, either ms omployees of the Wavajo Netion Department of
Justice or ar lawyers on cunbtract with the Nation or ite tribel
enterprizes. The Ravaejo Ratlon Departhent of Justice ls come
priged of (i} the Office of the Prosecuteor, which presecutes
simest all criminal cases, (11} the Revaje legal Eid swd Defender
Barvice, vhich ve are teld provides some represswtation for crio-
ingl defendants, byt ls not & ®ubiic pefender's office in the
broadey sense, and [Lll} variocus other offices whieh provide
lagal advice te¢ the Navajo Ration on such matters as natural
resourcas, huwan sarvices and econumic devalopment.

¢ The Neveio Nation Supreme Court hes adopred the &.B.A. Hodel
Code of Profeseional Responsibility ("the Kodel Tode®) to gove
the tonduet of lawyers admitted to practice before its courts.

. &n order recently issued by the Navalo Nation Supreme Court pro—
vides that "fal)e a condition of membership in the Mavajo Nation
Bar Association all nembsrs not in positions exexpted by Rule of
the Supreme Court sha ceept ono ente o esent
fpdigent criminal defendants, indigent parents who are subject to
ternination of parental rights proceedings undar the Childran‘s
Ceode, and to serve as guardian ad litem or as legal representa-
tive for children, wentmlly handicapped or impaired and incon-
petents,. ¥

In its order, the Navgjo Nation Suprexe Court recognized
that the majority of active members of the Navajc Nation Bar
Association are employed in scme manner by the Bavajo Nation.
Nevertheless, becauge of the large number of indigent persons
under the jurisdiction of the Navajo courts, the Court imposed &

1. For &xample, 8t the time he submitted his inguiry, the
inquiring lawyer was counsgl for the Navajo's arts and crafts
snterprise, aAdditicnally., at other times, he bas worked for the
Kavajo Nation on a contract basis.

Z. In July, 1%80, the Navaje Nation Bar Associetion
recommended the adoption aof the Model Ruleg af Professional
Conduct (“the Model Rulus¥). As of the date of this opinion,
however, the Novaie Nation Supreme Court has not yet adoptsed the
¥odel Rules.
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attornay*s cliant is that erganization, in this instanca, the
Navajo Nation, IXf the lawyer then simultaneously undertook to
represent a Navajo citizen being prosecuted by the Navaje Nation,
that represeptation would be in direct conflict with the lawyer's
represantation of the Navajo Naticn and would be prohiblted undeX
ER 1.7{a). ER 6.2 provides that ura] lawyer shall not seek to
avoid appeintment by 3 tribunal to represeht & person except for
gqood cauvse, such as: (&) raprosenting the client is likely to
result in viclation of the Rules of Professional Conduct or other

lawy » «

Under the Model Code, the Navajo couris® REo bong appoint-
ment of attorneys who are representing the Navaje Mation to
siwmultaneously represent indigent criminal defandants facing
pressoutlen by the Navsio Heblon would alsc cremte & conflilict of
imterest, Seé DR B=108{&] and (B}. IT oppears. howaver, thBt
the Wavajo Nation Buprens Court's orcer nas, in effect, ereated
zn exception to the nermel application af the Nodel Code in thet
Jurisdiction. The Court has apparently determined thet, in the
unigue clrcumstances existing in the Navajo Hation, pollicy con-
cerns yelsoting to the provision of adeguate legal representation
for indigents outweigk the pelicy concerns which underlie the
confiict rules of the Model Code. Thus, it is assumed £or pur-
poses of this opinion that the Hgvajo Nation Supreme Court nas
“expresaly modified the ethical rules concerning conflicts of
intersst to reguire attorneys not sxerpted from the rule ta
undertake pro bone eppointmente under clrcumstances in which such
appeintments weuld otherwise be prohibited. The issue is whether
a Nevaso Bation lawyer (who ic also a mémber of the Btate Bar ef
Arizona) who accepts such mn appoiptnent can be sancticonad for
violating Arizena‘sm ethical rules.

The jurisdictional scope of tha Arizona Rules of Frofes-

glonal Conduct is relevant to ocur inguizy. ER 8.5 provides that:
®fal 1&v§er sémitted to practice in thiz jurisdiction is subject
to the disciplioasry suthority of this Juris@iction slthough en-

gaged in practice elsewnere.® The Commant to that Ruls, howvever,

provides in pertinant parts

iwhere the lawyer is licensed to practice law in two
jurisaictions which impose conflicting obligationa,
applicable rules of choice of law may gavern the

]

situation. « «

4. Becouse the Navajo Nation Supreme Court's erder ree
quires Navajo Nation lawyers o accept the eppointwments, it could
be axgued that there 1s No conflict betwessn the ethical obliga=
tions imposed by the Navajo and Arigzona rules. Arizgona Ethicsl
Rule 1.16(c) provides that “"[(wihen ordered te do o by a tri-
bunal, a lawyer shell centinue representation netwithstanding
good cause for terminating the representation.”

{30-18} 3



Thus, although Arizoma‘'s Rulem of Professional Conduckt
govern Arigona attorneys practicing outgide thisz gtate, ths
Coxment racagnizes that thaye may be liuwitations on the binding
force of the Arizona Rules on such & lawyer whan the lawyer is
licensed to practice in another jurisdiction whose gtblcal rules
imposé obligations which conflict with krigona’s Rules. In such
situations, the cemment provides thet "applicable® choice-of-lav
rules will determine which jurisdiction‘s ethical rules apply.

Thers are rio sections of the Restatemwent (Second] of Con=
fliets of Law which specifically address this issue, apd it
zppears thet the applicable choice-gf=-law rule isﬁg 6 of thse
Restatepent (Second}, "Cholee-of-Law Primeciples.” Section &(2)
identifies the Following Faoturs which &re te be censidered when
chosing 4ne durisdictien vhsse lawe ehpuld mpply:

(2] Y... ths Foctors relevant to the choice of *he
applicable rule of 1av inciude

(2} the needs of the interstate and international
systems,

{b} the velevant pulicies of the Lorum,

{c} the relevant policies of other intarested states
snd the relative interests of those states in the
determination of the particular issue,

{d) the protestion of justified expectations,

(a) t?cibasic policies wnderlying the particular field
o aw,

(£} certainty, predictability and uniformity of
result, and

5. Arizona courts follow the Restatement when analyzing

conflict-of-lawa proklens. v
Co ima, 137 Aviz. 455, 457, 671 P.2d 896, 858
(1583); Schwartr v, Sohwart, 103 ariz. 562, 563, 447 P.24d 254,

257 (1968). This compittee's deternination that Restatement
(Sscond) §& 6 constitutes the "applicable® choice of law rule isa
based con the particular facts of this case. There may be in-
gesnces where othaer cholce-sf=lpw rules would be applicable. g£F.
Bernick v, Iyesh, 210 N.J. Super. 1397, 510 A.24 56 (N.J. Super.
App. Div. 1986) (in an action brought by & former cliaent against
nis attorney based on two states’ oonflicting rules concerning
contingant fee contracts, thae cuurt applied Restatenent (Second;
§ 188, "Iaw Governing in Abseace of Effactive thoice by the
Parties™ {contracts), and § 6).

(90~-19} 4



(g) sase in tha detarmigation and application of the
law to be applied.™

We believe that application of these factors to the facts pre-
sented bhsre compels the concluaion thet the Navajo Nation'‘e
ethical rules govern this situation rether than those of Arizonz.

¢cases which have ¢onsidered the first fagtor -- the needs of
the interstate and interpational systems -~ have focused on the
waintenance of a "harmonious relationship® between the competing
Jurisdictions. g¢g, e.9., Boyvant v. Silvermap, 146 Ariz. 41, 46~
47, 703 P.2d4 1190, 115%-11%& (1985). In this Instance, mainte-~
nance ©f tha haxwmonious relationship botween the Ftate of Aricons
and the Navajo Netion wouxld be prometed by the application of the
Favejo Hation's rules rether then those of arizona. If Arizens
were €& Giscipline Navels Hationm lewyers (vhe wers 8156 mepbers
of the state 8ar of Arisonal for fellowving expreme orders of the
Havade Nation Bupreme Court, this would constitute an affront to
the Navejo Nation's exercisze of its own inherent powers to regu-
lates lawyer conduct, and would result in a2 dicharmonious rela-
tionship between Arizons and the Navajo Nation.

The second and third fectors, the relevant policies of the
forum state and those of cther interested statew, alaso favor
‘application of the Navajo Natien‘s ethieal rules. The Navaje
Hation is a sgparate sovereign, wompowered tu operate its own
enurt system.’ As a separate sovereign,. the Navajo Natjon has
the powsr, as toes the Stoke of Arizona, te prcmnlgate.rules
governing the practice of law in its court system.” Sag

Yepgrally Handbook of Feders] Indian Lay, gupra, at 250-251.

The Btate of Arizopna has no direct intsrest in the repre~
sentation of indigent Navajo citizens in Wavajo Ration courts

€. section 6(1} of the Restatement (Becopnd) atates: "a
court, subject to constitutional restrictions, will follow &
statutory directive of its own state on choice of law.¥ However,
in this case, there is no applicable statutory directive relating
to the resolution of conflicts batwean ethical rules,

7. This power is sx¢lusive sxcept where rustricted by
explicit United States legislation gr where it is relinguished by
the txibe. i v =T=) ¢ 435 U.S. 313, 98 B. ¢,
i079, 55 L. Ed. 2d 303 (1878)., BSec algp discussion in F. Cohen,
a o 1 . 127-153, 250=2%2 and 666~570
{3982 ed.}.

&. The only restraint on the Navaje Hation‘s plenary power
te adninister its court system is the Indian Civil Rights Act
{1968, a5 and. 1986}, Title 25, United States Coda, Sectionz 1301
at seq., which inmposes various oopstituticnal restrictions in the
nature of due protece linitations on the tribe's axercise vf its

right of self-government,
{s0-19) &



by lawyers authesrized to practice law in those courts. To the
extent that Arizena has an interest in the issue, it would seem
that Sto interest is that of prometing and fostering such rapre-
sentation. B8y contrast, the Navajo Natien has a direct and
significant interest in assuring that ite ocitizens receive ade-
quatea legal representatien. Indeed, it appeaxrs Irom the facts
submittad by the Inguiving lawyer that: (1) there are not enmcugh
Ravajo lawyers availakle to represent the large number of indi-
gent Ravajo edtizens in ne=ed of representation, amd (2) the
Navais Nation has been unable or umwilling as yet to fund the
creation of & scparsts public dsfendierts eoffice which would
provide hroad-baged representation te those in need. It appears -
that the Navajo caurts, which are closest to the problem, have
adopted policies designed te sllevizte an unfortunate zituation.
Borecwsy, the ceurts of the Novais Fetion &re capeble of pulicing
any sericug conflicts of interest thzt might srise 25 & reeult of
these appointments. &as Far as we can determins, Arisoms heg me
predominant intersst in applying its own ethicel roles to protect
Havaje citizens from conflicts of imkerast in Bavale courts.

The £ifth facter, the kasic policies underlying the particu~
lar field of lav (in this case, Jegal ethice), alsc suggests that
the Navajo Ketion's rules should govern. The rules governing
dawyer conduct iy ganersl, and conflicta of interest in particu-
lar, are designed tc maintain the integrity of the court systen
and protect clients fron inadegiate or improperly influenced
reprezentation. gee, generslly, hd i . 354
Rriz. 281, 742 P.24 28:Z (App. 1987} rder conrt,
341 Ariz. 157, 685 P,2d 1309 (1984). In this ecmxa, if Avizona
were to sttempt to override the Navaje Nation‘s policies gover-
ning pro bono representation, not only would the Navajo Nation's
citlzens not he better protecteq but, as suggested in the Navajo
Wation Supreme Court's order, they may in fact be substuntially
hormed by belng deprlved of any leyal representation vhatsocever.

The sixth and seventh factors, certsinty, predictability and
uniferpity of result, and szse of deternination, alsc suggest
that the Navajo Nation's sthical rules should control. As the
Arlzona Suprume Court has noted, these factors "are of greatest
importance when parties ara likely to give advance thought to the

legel consoguences ¢f thelr transactions, . . " Boyant v,
. 146 Ariz. 41, at 46, 703 P,2d 13150, at 1195 (1985).

&iiverman

The fact that the inguiring lowyer has come teo this comittee is
certainly evidence of the thought vhich he, and undoubtedly
others in the sams predicament, have given to this issue. Apply-
ing the rule=z of the Navajo Nation Supreme Court to the practice
of law in that jurisdiction will promote all of the oblectives

stated.

9. Although an attempt is made in this gpinion teo give
gencral guidance to those faced with conflicting ethical obli-
gations, the committese cautions that, aften, choice~of~law lssues

can only be resolved on 2 case~by-casa basis.
{(90-19}) 6



Finally, protection of justified expectations also favers:
the application of the Navaje Nation's Iules. As noted in
Comment g to Restatement (Second) § 6, vit weuld he unfelr and
improper to hold a person liable under ths local law of one state
when he had justifiably wolded hir conduct te confornm to the re-
quiremente of ancther state.” This would appesr to be particu=~
ilarly tsue in this cawe, where the lawyer is confronted with an
express order refiiring that Navajo Nation attorneys actept Rro
bopo sppointments made by Wavae]o Nation courts. Undex the cix-
cumstences presented, this committee balieves that an attorney
would be rully justified i{n scting pursuant to a specific court
order, especiilly when the court's arder will have no impact on
the practice of lsw in Arizona courts.

Sux cemcivsion thst the Favajo Halients rulés should be
appiied in this instance is consistent with epinions from ethics
committess of other durisdictions vhich hove Gezlt with venfiict-

o £ - - e &% 2oy N g o o £ Y

iny ethicsl rules. Commithes on Eid  af the Magyisnd SLaks
Bex Associziion, Opinien B6-2B (Oge, 7, 1585} (ABA/BNA Lawyars®

Hanual on Professicnal Conduct, p. 80
profo §_Judic % of

SLGCE IO YA 10X 2 .2 ; he piace o8 s DLleiiiaal,
Infermel Opinion CT-709 (Dec. 2%, 1%81) (ARA Lawyers® Hanusal,
supre, p. &01:4834).  Those committees concluded that, when &R
attorney licensed to practice in twe jurisdictiens acts in a
manper that is consistent with the rules of professional conduct
prescribed by the jurisdiction in wvhich he or she ig practicing
law at the time, his or her conduct will not be fwunt to be
unethical under the ethical rules of the other state.

1:4365}: and Comnittee on
t X 49

For example, the Michigan Bar Committee considered the case
of a lawyer licensed in Michigan ana California, who was practic-
ing in Cmlifornia. The lawyelr's inguiry arose oub of the facl
that “the California Rules of Professicnal Conduct diffarfed}
frem the Michigen Code of Professionnl Responsibillity in varicus
respects, including metters concerning centingent fees, legal
advertising, and conflicts of interest.® Although the lawyer's
conduct technically vieclated the Mishigan Code, the commitiee
conclnded that the attorney would not ba subject to disciplinary
action ir Michigen if ns conformed his conduct to the california

standards:

*We must assume that ocurx Code of Professional
Respensibility = intended to protect a legitimate
interest of the State of Michigan and its judiclary.
We, therefore, belleve the Code assumes sops rela-
tilonship or contact betwaeen the lawyer’s activities and
the State of Michigan beyond the single fact &Ff the
lawyer's mewbership in the State bar of Michigan.
Exactly what that relationship or contact must be to
render cur Code applicable we are not now prepared to
say, and for purposes of your inguiry we do not believe
+hat issue needs to be resolved.

rge understand yeur protessional activitiee in
Cplifernia are carried en as & mezbexr of the Califormia

{90-18] 7



, ,
Bar. We assume your clients are not Michigan resi-
dents, thet you do not practice in Michigan, and that
you de not hold yourself out or runction 8s a ¥ichigan
lawyer, &s for instance advising as to the law in
Kichigan., We gsJume You are engaging in no activities
under or by virtus of your Michigan iicense. Ynder
such facts, and where the ealifornia standards of
ethics on & certain subject differ from the applicable
Hichigan standards, we belleve your conduct, if it
confermed to the applicabls Californis standards, would
not subject you te discipline under the conflicting
Michigan provisions. .

ﬁﬁﬁﬁ@ﬁi&iJ@ijﬁﬁﬁgggﬁﬁﬁgiJﬁﬂ;éﬁéigéé&hﬁﬁﬁQﬁigﬁgéﬁggﬁﬁx@%gggxw@i
i . Infoymal OpITUOR cI-708 (Dec. 2%, 1981, &bk 2.

Similarly, the Committes on Ethics of the Haryland Stata Bay
Ascociotion considered the case of an attorney licensad to prac—
tiee in both Maryland and the District of Columbia. The atterney
was reprozenting = client in a case in the District of Columbia,
wher he disceovered bhat his client hed eomnitted & fraud on the
court. The bistrict of Celumbia Codg provided that the lawyer
should do no mers than call on his client to rectlfy the fraud,
whiie the stricter Maryland Code reguirad the lawyer to roveal
€he fraud to the court if the clienf did mot rectify it. Relying
on the Comment £c ER &.5 and the Informal opinien from Michiogan
discussed abova, the Maryland committee concluded that the attor-—
noy would be deesmed to have acted ethically if he conformed his
behavior to the ethical rules of the District of Columbila, since
gﬁat.was the juriadiction in which he was practicing law at the

me

#[tThe practice ©f lsw freguently reguires lawysrs to
act ip mors than one jurisdicbien. Obvicuzly, each
4urisdjction has the zuthority te deternine what
thical cenduct is required of lts attormeys and what
conduet is proscribed. Where a Maryland attorney is
acting in a foreign jorizdictica in accorxdance with
that jurisdiction’s Code of Yrofessional Responsibii-
ity, it is the opinion of this Committee that his
conduct is ethical per se. While the Narylang Code of
Professicnal Responsikility may impose differemnt or
gore stringent regquirements on its attorneys. 1t does
not recuire its attorneys toe behave in 3 mahnex that is
inconsietent or at variapnces with the code of conduct
preccribed by anpothexr jurisdiction when practicing law

there.”

itiee on hicg of hesin., Opinion

1yl he Mz
66-28 (Oot. 7, 1985), at 3-4.

This committee concludes that the conduct of an Axrizona
attorney whe is also licensed to practica in the Navaje Naticm
courts, while repraesenting an indlgent criminal defendant in
those courts, is governed by the eonflict of interest rules af

(s0-19) B



the Navejo Nation if and to tbhe extent that thnﬁr rules conflict
with the Arizona Rules of Professional Conduct.

It is, accordingly, owr conclusion that an attorney who is &
member of both the Arizona and Navaje Nation Bars, and who is
appointed by & Navajo Fation court to represent an indigent
anveic citizen in a criminsl proceeding before a Navaje court, is
not subject te diseiplinary action by the Statke Bar of arironma if
the attorney compliss with the Navajo dation‘s ethical rulies and
court directives.

1i0. It should be noted that a sericus conflict of interast
might give riee to x constitutional vicolatlon., Bge, g.9..
ttepatri Ceym , 869 F.2d 1267, 1251 (9th Cir. 138%), in
Which the Nimkh Circuit held that couneel's representation of the
defendant at trisl, after having represented & co-defendant in =
previous trial, denied ths defendant the effective assistance of

counsel. gee zlsg Fheat v, United Stotes, 486 U.S. 153, .
108 &. CL., 1682, 1658, 100 L. Ed. 2d 140, (1%88) . WwWhether

such = constitutional claim might arise in a particular case iw
beyond tha jurisdictional limitations of this committee.

{s0-19) 9






STATE BAR =
of ARIZONA

OPINION NQ. 99-13
(December, 1999)

SUMMARY

An Arizona attorney may permit his non-lawyer paralegal, who is a licensed tribal advocate,
to represent clients in tribal court if that court’s rules so permit, because that court’s rules
govern the conduct. Such representations will not run afoul of the Arizona lawyer’s duty to
not assist unauthorized practice of law as long as the paralegal representation is limited to
tribal court. {ER 5.3, 5.4, 5.5, 8.5]

FACTS!

Attorney is licensed to practice law in Arizona and in the Salt River Pima-Maricopa Tribal
Court ("SRPM Court”). In SRPM Court, attorneys and non-attorneys may be licensed as
“tribal advocates.” Attorneys may represent tribal members in the criminal division of SRPM
Court, but are not permitted to represent plaintiffs in the civil division. Attorney's paralegal
(“Paralegal”) is a licensed tribal advocate, and because she is not an attorney, under the rules
of SRPM Court she may represent plaintiffs in the civil division of SRPM Court.

Attorney’s practice includes representation of lenders in collection matters in SRPM Court.
Attorney’s client is aware of the restriction on representation in the civil division of SRPM
Court, and consents to representation by Paralegal, under Attorney’s supervision.

Question Presented

Given the fact that non-attorneys may represent clients as licensed tribal advocates in the civil
division of SRPM Court, may an Arizona attorney’s paralegal, under the attorney’s
supervision, so represent clients in the civil division of SRPM, with informed consent of the
arrangement by clients?

! Formal Opinions of the Committee on the Rules of Professional Conduct are advisory in nature only and
are not binding in any disciplinary or other legal proceedings. © State Bar of Arizona 1999



Applicable Ethical Rules

ER 5.3 Responsibilities Regarding Non-lawyer Assistants

With respect to a non-lawyer employed or retained by or associated with a
lawyer:

(a) a partner in a law firm shall make reasonable efforts to ensure that the firm
has in effect measures giving reasonable assurance that the person’s conduct
is compatible with the professional obligations of the lawyer;

(b) a lawyer having direct supervisory authority over the non-lawyer shall make
reasonable efforts to ensure that the person’s conduct is compatible with the
professional obligations of the lawyer; and

(c) a lawyer shall be responsible for conduct of such a person that would be a
violation of the rules of professional conduct if engaged in by a lawyer if:

(1) the lawyer orders or, with the knowledge of the specific conduct,
ratifies the conduct involved; or

(2) the lawyer is a partner in the law firm in which the person is
employed, or has direct supervisory authority over the person, and
knows of the conduct at a time when its consequences can be avoided
or mitigated but fails to take reasonable remedial action.

ER 5.4 Professional Independence of a Lawyer

(a) A lawyer or law firm shall not share legal fees with a non-lawyer, except
that: '

(1) an agreement by a lawyer with the lawyer’s firm, partner, or
associate may provide for the payment of money, over a reasonable
period of time after the lawyer’s death, to the lawyer’s estate or to
one or more specified persons;

(2) a lawyer who undertakes to complete unfinished legal business of a
deceased lawyer may pay to the estate of the deceased lawyer that
proportion of the total compensation which fairly represents the
services rendered by the deceased lawyer; and

(3) a lawyer or law firm may include non-lawyer employees in a
compensation or retirement plan, even though the plan in based in
whole or in part on a profit-sharing arrangement.

89-13
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ER 5.5

ER 8.5

Opinion

(b) A lawyer shall not form a partnership with a non-lawyer if any of the
activities of the partnership consist of the practice of law.

(c) A lawyer shall not permit a person who recommends, employs, or pays the
lawyer to render legal services for another to direct or regulate the lawyer’s

professional judgment in rendering such legal services.

(d) A lawyer shall not practice with or in the form of a professional corporation
or association authorized to practice law for a profit, if:

(1) a non-lawyer owns any interest therein, except that a fiduciary
representative of the estate of a Jawyer may hold the stock or interest
of the lawyer for a reasonable time during administration;

(2) a non-lawyer is a corporate director or officer thereof’ or

(3) a non-lawyer has the right to direct or control the professional
Jjudgment of a lawyer.

Unauthorized Practice of Law
A lawyer shall not:

() practice law in a jurisdiction where doing so violates the regulation of
the legal profession in that jurisdiction; or

(b) assist a person who is not a member of the bar in the performance of
activity that constitutes the unauthorized practice of law.

Jurisdiction

A lawyer admitted to practice in this jurisdiction is subject to the disciplinary
authority of this jurisdiction although engaged in practice elsewhere.

These facts raise two questions.® First, which ethical rules govern the situation? Second, if
the representation is governed by the SRPM Court rules, may the Attorney ethically supervise
the Paralegal without “assisting the unauthorized practice of law"?

The Committee previously has issued a formal opinion regarding the jurisdictional question in
the context of tribal court. In Opinion 90-19, the inquiring attorney was a member of both the

? This Opinion assumes that the inquiring attorney has accurately portrayed the practice and rules in SRPM Court,
and no independent analysis of the SRPM Court or its rules has been done. This Opinion assumes that under the
ethical rules of SRPM Court, the supervision of the Paralegal by the Attomey is ethically permissible.
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Arizona bar and the Navajo bar. The ethical rules of the two bars were in conflict on an issue
concerning judicial appointments for indigent defendants. Under the Arizona rules, the
attorney would have been obligated to decline an appointment due to conflict of interest.
Under the Navajo rules, however, the attorney was obligated to accept the appointment.

In answering the inquiring attorney's seeming dilemma, the Committee concluded:

[A]n attorney who is a member of both the Arizona and Navajo Nation Bars, and who
is appointed by a Navajo Nation court to represent an indigent Navajo citizen in a
criminal proceeding before a Navajo court, is not subject to disciplinary action by the
State Bar of Arizona if the attorney complies with the Navajo Nation's ethical rules and
court directives. i

In reaching that conclusion, the Committee considered the comment to ER 8.5, which provides
that “[w]here the lawyer is licensed to practice law in two jurisdictions which impose
conflicting obligations, applicable rules of choice of law may govern the situation.” This, the
Committee reasoned, means that “there may be limitations on the binding force of the Arizona
Rules on such a lawyer when the lawyer is licensed to practice in another jurisdiction whose
ethical rules impose obligations which conflict with Arizona’s rules.” The Committee then
analyzed the choice of law rules from the Restatement (Second) of Conflicts of Law, and
concluded that the Navajo rules applied to the situation.

For the same reasons discussed in Opinion 90-19, in the instant case the SRPM Court rules
should apply to this situation. This situation differs somewhat from that analyzed in 90-19.
however, because the proposed behavior here (supervision of a paralegal who is representing
clients) is an optional behavior, not one that is required by the court (as the appointment was
required by the Navajo courts in Opinion 90-19). Non-lawyers are specifically authorized to
represent clients in SRPM Court and non-lawyers clearly cannot represent clients in Arizona
courts. This has the potential to create a conflict for an Arizona attorney who assists a non-
lawyer in representing clients (in and outside of Court) on matters pending in SRPM Court.
The conclusion that the tribal laws govern the representation in tribal court, however, remains
the same.

Having concluded that the SRPM Court rules apply to the representation of clients in SRPM
Court, even if they create a conflict with Arizona's Ethical Rules, the question remains
whether the Attorney’s supervision, which does not necessarily occur only in SRPM Court, is
assisting the unauthorized practice of law in violation of ER 5.5. That rule provides that a
lawyer shall not “assist a person who is not a member of the bar in performance of activity
that constitutes the unauthorized practice of law.” This Committee recently considered the
meaning of that phrase in Opinion 99-07. That Opinion concerned activity by public adjusters
that was specifically allowed by state statute. Nonetheless, the Committee found that the
activity by the public adjusters constituted the unauthorized practice of law and that lawyers
who negotiated with such public adjusters thereby were impermissibly assisting the
unauthorized practice of law.
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Under the reasoning of Opinion 99-07, it is clear that the activity in which the Paralegal is
engaging (representing clients in court) constitutes the practice of law. See also Opinion 98-08
(paralegal may conduct interviews and meetings with clients under limited circumstances under
attorney's supervision.) Under the same reasoning, it is equally clear that the Attorney's
supervision of such activity is assisting the practice of law. The question is whether the
practice is “unauthorized.” This situation differs significantly from that in Opinion 99-07,
because here we are dealing with the ethical rules of another jurisdiction (SRPM Court) that is
outside the jurisdiction of the Arizona Supreme Court; we are not dealing with statutes that
apply in our jurisdiction (as was the case in Opinion 99-07). For this reason. the Committee
finds that Opinion 99-07 is not controlling of the instant situation. Rather, for the reasons
discussed above, the Committee finds that because the SRPM Court rules allow the
representation by the Paralegal and the supervision by the Attorney, the Attorney will not be
assisting the unauthorized practice of law in violation of ER 5.5°.

Conclusion

For all the reasons set forth above, the Committee concludes that when an Attorney and his
non-attorney assistant represent clients in conformance with applicable rules of a Native
American tribal court, the ethical rules of such court govern the conduct. If such rules conflict
with Arizona rules, the Attorney will not be in violation of the Arizona rules if she follows the
tribal court rules.

* The Committee cautions the Attorney and the Paralegal to limit the proposed arrangement to representation and
supervision in the SRPM Court where it is permitted under the rules applicable thereto. In areas of Attorney’s
practice outside of SRPM Court, the arrangement would violate ER 5.5. See Opinion 98-08.
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