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l. | NTRODUCTI ON TO THE CASE

A Fact s

Cotton Petrol eum | eases trust | and and operates oil and gas
wells on the Jicarilla Apache Reservation. To the tribe, Cotton
Pet rol eum pays royalties, land rents and a 6% severance tax on the
oil and gas production. The tribal severance tax was upheld in

Merrion v. Jicarilla Apache Tribe, 455 U S. 130 (1982). Cotton

Pet rol eum has al so been paying state oil and gas production taxes
of about 8%

B. The Litigation Bel ow

Cotton challenged the state taxes in New Mexico state court.
It did not argue that the taxes were preenpted by federal |aw or
policy. According to Cotton Petroleum such an argunent was
forecl osed because the taxes had no economi c inpact on the tribe.
I nstead Cotton asked the court to invalidate the taxes under the
Constitution's Conmerce C ause. Cotton's theory: A state can
i mpose taxes on non-Indian reservation activities only up to the
| evel of dollars spent by the state providing services to the
activity. Here the state purportedly provided yearly services

worth $89,000 to Cotton but taxed it over $2 nmillion



The Tribe appeared as amicus. The Tribe and state argued
preenpti on.

The New Mexico Court of Appeals upheld the tax because:

(1) it believed there was no requirenent under the
Conmrer ce Cl ause that taxes equal services provided by the taxing
aut hority; and

(2) there was no preenption by Federal |aw because Cotton
had not shown that the taxes interfered with the Federal policy of
pronoting tribal econom cal devel opnent or adversely affected the
Reservation or tribal econony. 745 P.2d 1170 (N.M App. 1987).

1. THE SUPREME COURT'S OPI NI ON (authored by Stevens, J.;
di ssent by Bl ackmun, Marshall, and Brennan)

A 1938 Leasi ng Act

On appeal, Cotton Petroleumfinally argued preenption and
t he Suprenme Court judged the case, in part, on that issue.

To begin with, the Court considered whether Congress, in
passing the 1938 Leasing Act, 25 U. S.C. § 396 et seq., had neant
to forecl ose state taxation on non-Indian | essees produci ng oi
and gas on Indian reservations.

The 1938 Leasing Act was passed in an effort to bring
uniformty to mineral and oil and gas leasing on all Indian
reservations. 1In passing it, however, Congress did not bother to
repeal the 1924 and 1927 Leasing Acts which had contained explicit
grants of authority to the states to tax oil and gas production on
reservations "in all respects the same as production on
unrestricted lands." 25 U.S.C. § 398, 398c. In addition, the 1924
and 1927 Acts explicitly allowed states to tax the royalty

interests of the tribes.



In the case of Montana v. Blackfeet Tribe, 471 U S. 759

(1985), the Suprene Court (with Wiite, Rehnquist, and Stevens

di ssenting), concluded that the silence of the 1938 Act shoul d be
interpreted to repeal the provisions of the 1924 and 1927 Acts
permtting taxation of Indian royalties. The Court said that no
such taxes could be assessed on royalties fromany well | eased
under the 1938 Act.

In Cotton Petrol eumy however, a new nmajority concluded that

the 1938 Act's silence on the question of taxation should be
interpreted to permt taxation of non-Indian oil and gas producers
as provided by the 1924 and 1927 Acts. The Court first cited the
general rule that, absent a Congressional prohibition (either
explicit or inplicit), states are pernitted to tax non-Indi an
activity within Indian reservations. The najority held that the
silence in the 1938 Leasing Act was insufficient to overcone that
presunption. The Court also engaged in a | engthy di scussion of
the 1938 Act's legislative history which it felt supported its
Vi ew.

B. Pre-enption By Other Federal Law O Policy

Havi ng concl uded that Congress had not intended the 1938 Act
to prohibit state taxation, the Court went on to consider the tax
guestion under the broader preenption analysis enployed in Indian
cases. As a general matter, the flexible preenption test requires
that a court engage in a "particularized inquiry" of the tribal
state and federal interest involved in the activity which a state
seeks to tax or regulate. The test has been described previously

by the Suprene Court as foll ows:



"[T]he State jurisdiction is preenpted by
the operation of federal lawif it
interferes or is inconpatible with federa
and tribal interests reflected in federa
law, unless the state interests at stake
are sufficient to justify the assertion of
state authority.”

New Mexico v. Mescalero Apache Tribe, 462 U S. 324, 333 (1983).

The Court in the past has not required explicit
Congressional statenents before it would find state authority
preenpted; preenption can be inplied fromlegislative action
Further, the Court has | ooked not solely at Congressional action
on a particular subject. It has al so supported preenption by
reference to general Congressional "policy" on Indian self-
determ nation, federal regulatory |aw, and general executive
policies supporting Indian self-determ nation and econom ¢
devel opment. The inportance of an activity to the Tribe invol ved
-- often it is the Tribe's primary generator of revenue -- also
wei ghs in the bal ance.

The Court has said that the states' interest in regulating
or taxing is particularly weak where its tax or regulation is
directed at values generated on a reservation (such as ninerals,
tinmber, wildlife) and is strongest when the tax or regulation is
directed at off-reservation value that has been inported onto the

reservation (such as cigarettes). Washington v. Confederated

Tribes of the Colville Indian Reservation, 447 U.S. 134, 157

(1980); See also California v. Cabazon Band of M ssion |ndians,

107 S. Ct. 1083 (1987).

The majority in Cotton Petroleumreferred to the genera
rule, although it ignored the Court's broadest declarations of the

test. But the majority never engaged in a "particularized
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inquiry" into state, federal and tribal interests. Instead, its
preenpti on anal ysis consisted al nost wholly of a few pages in
which it distinguished Cotton Petroleunmis circunstances fromthose

present in two previous preenption cases: White Muntain Apache

Tribe v. Bracker, 448 U.S. 136 (1980) and Ranah Navaj o Schoo

Board v. Bureau of Revenue of New Mexico, 458 U S. 832 (1982).

According to the majority, Bracker and Ramah, (and Mont ana

V. Crow Tribe of Indians, 819 F.2d 895 (1987), (sunmmarily

affirnmed, 484 U. S. 997), were unusual and extrene cases. |n Ranah
and Bracker, it said, the state had absolutely no interest or
i nvol venent in the on-reservation activity. (Bracker, involved

ti mber harvesting and Bl A-constructed roads; Ramah Navaj o

consi dered the operation of Indian schools). |In Cotton Petrol eum

the state regul ated the spaci ng and nechanical integrity of the
oi |l wells.

Further, in each of the prior cases the tribes had proven
that the tax had an adverse econom c inmpact on them By contrast,

the ower court in Cotton Petrol eum found no adverse econom c

impact. (O course, the plaintiff had conceded that point at the
out set) .

The Court al so disn ssed Montana v. Crow Tribe, as a case

i nvol ving "an unusually large state tax [that] has inposed a

substantial burden on the Tribe," 109 S. . at 1713 (enphasis
added.)

The majority found significant that New Mexi co provided
"substantial services to both the Jicarilla Tribe and Cotton"
costing the state approxi mately $3,000,000 a year. 109 S. C. at

1712. (It is not clear, in the Court's opinion, whether that
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$3,000,000 is related solely to services affecting oil and gas
production or all services provided to the reservation or its
residents.) Once it had identified these substantial benefits
flowing to the reservation, the mgjority held that a state need
not show that the services it provides are exactly proportional to
the taxes that it inposes on reservation activity.

In reaching its concl usions about preenption, the Court did
not mention that the state only regul ates spaci ng and nmechani ca
integrity of wells with BLM approval. See, Blacknun dissent, 109
S. . at 1723 n.9. It also gratuitously suggested that the fact
that a tribe mght obtain a lower return on its oil and gas
because of state taxes was a nere "indirect effect” insufficient
to justify a finding of preenption. 109 S. C. at 1713.

C The Conmerce Cd ause

The Court does not explicitly identify what Comerce O ause
test it applies. It seens, at first, to utilize the normal four-
part test for determ ning whether a state tax can pass scrutiny
under the Interstate Commerce Cl ause. That test requires answers
to the follow ng questions:

(1) VWhet her the activity taxed has a sufficient
nexus for the state to justify a tax;

(2) VWhet her the tax is fairly related to the
benefits provided by the state to the taxpayer

(3) VWhet her the tax discrimnates against interstate
conmer ce; and

(4) VWhet her the tax is fairly apportioned to | oca
activities.

Conplete Auto Transit, Inc. v. Brady, 430 U S. 274, 279 (1977).
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Al though it nmentions all of these ideas in sonme fashion, the

Court focuses on -- and rejects -- Cotton Petroleum s theory that

t axes nust equal services. Once a sovereign has jurisdiction to
tax, its provision of services need not represent a strict quid

pro quo. See Keystone Bitum nous Coal Ass'n v. DeBenedictis, 480

U S. 470, 491, n.21 (1987); Commonwealth Edison Co. v. Mbontana

453 U. S. 609 (1981).

The | ast question the Court answers, however, is whether a
tribe shall be considered a state for purposes of the Interstate
Commerce Cl ause restrictions on "multiple taxation" and its
requi renent of "apportionnent." The Court's answer is an
unequi vocal "no". If that is the case, why did the Court bother
to engage in any other Commerce C ause analysis at all?

According to the Court, an Indian tribe should not be
treated as a state for two reasons: (1) the purposes of the
I ndi an Commerce Cl ause are different than the purposes of the
Interstate Conmerce O ause, (the one was passed to provide
Congress with plenary power to legislate in the field of Indian
affairs and the other to maintain free trade anong the states);
and (2) because reservations lie within the external boundaries of
states, tribes and states generally have "concurrent jurisdiction
over the sane territory", making it inappropriate to apply
Commerce O ause doctrine. 109 S. C. at 1715.

The Court uses its seem ngly unnecessary Comerce C ause
anal ysis, however, to provide dicta that could prove inconvenient
to tribes in the future. First, it repeats two or three tines in
different ways its theory that activity on reservations is

generally subject to state and tribal "concurrent jurisdiction"
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O course, it is the assertion of concurrent jurisdiction that the
Court has repeatedly rejected under the Indian preenption

anal ysis. See, e.g., New Mexico v. Mescal ero Apache Tribe, supra

In addition, in conparing the tax assessed to the services
provided by the state, the Court asserts, "the relevant services
provided by the state include those that are available to the
| essees and the menbers of the tribe off the reservation as well
as onit." 109 S. Ct. at 1714. The Court went on to say:

The intangi bl e value of citizenship in an

organi zed society is not easily neasured

in dollars and cents; noreover, the

district court found that the actual per

capita state expenditures for Jicarilla

nmenbers are equal to or greater than the

per capita expenditures for non-Indian
citizens.

Recall that the Court's discussion here relates solely to
t he Conmerce O ause, not preenption. Should this sanme anal ysis be

applied to preenption cases, however, inplied federal preenption

of state taxation on Indian reservations will be dealt a serious
blow. (See Part I1l. B. (1) infra.)
D. The Di ssent

Justices Bl ackmun, Brennan and Marshal |l dissented. They

consi dered that Montana v. Bl ackfeet Tribe had answered the

guesti on about the neaning of the 1938 Leasing Act in favor of the
tribes and their |essees.

The di ssenters charged that although the majority gave lip
service to the general rules of preenption in the Indian | aw
context, it applied that doctrine in a fashion that nade it al nbst

unrecogni zabl e. The di ssenters concluded that a fair



"particularized" inquiry into tribal, state and federal interests
woul d support a finding that the taxes had been preenpted.

They agreed with the najority's conclusion that tribes are
not to be treated as states for purposes of the Interstate
Comrerce Clause but rejected the rest of the mgjority's anal ysis
on the subject as unnecessary.

[11. LESSONS AND | MPLI CATI ONS

Does Cotton Petroleum mark a major break from past |ndian

| aw preenption analysis? O is it nerely an aberration in a |ong
string of tribal victories on preenption grounds? Tribes can hope
tolimt the decision to its facts, especially given the failure
of the plaintiffs to show any economic harmto the tribe. In
short, the case can still be distinguished and tribes can stil

win preenption clainms. See Hoopa Valley Tribe v. Nevins, 881 F.2d

657 (9th Cr., July 28, 1989).

But if read to apply fairly broadly, the case substantially
weakens the doctrine of preenption in the Indian | aw context and
mani fests the method the new Court nmajority will use to whittle
away at tribal sovereignty. That nethod, and one not unknown to
courts in other contexts, involves a refusal to rely on broad

| anguage from previ ous cases, (Bracker, and Ramah Navajo, for

i nstance) and an insistence that previous pro-tribe cases be
limted to the specific, narrow facts before the Court in each
instance. It probably is of no little significance that Justices
Wi te, Rehnquist and Stevens all dissented in Mntana v.

Bl ackfeet. Now, with the replacenent of Justices Powell and

Burger, Justice Stevens may nore often command a new ngjority,



i ncluding hinself and Justices Wite, Rehnquist, O Connor, Scalia
and Kennedy.
A The Statutory Interpretation O The 1938 Leasi ng Act

The Supreme Court's decision in Mintana v. Bl ackfeet Tribe

dealt only with the assessnent of state taxes against triba
royalties. Despite the specific question asked, the answer the

Court gave in Mntana v. Blackfeet would seened to have forecl osed

the result in Cotton Petrol eum In Bl ackfeet, the Court concl uded

that if the permission to tax found in the 1924 Act "survives at
all, it reaches only those | eases executed under the 1891 Act and
its 1924 anendnents [not | eases executed under the 1938 Act]."
471 U. S. at 767. According to the Court, "it is clear that the

1924 Act does not authorize Montana to enforce its tax statutes

with respect to | eases issued under the 1938 Act." 471 U. S. at
766 (enphasis added.) There is no indication in this broad
| anguage that the Court nmeant to limt its analysis to royalty
taxes and permt taxes on the non-Indian | essee's incones.

(The Bl ackfeet Court relied on the general goal of the 1938
Act of insuring that Indians receive "the greatest return from
their property: to support its conclusion on preenption. 471 U.S.

at 766 n.5. The Cotton Petroleumnmajority refused to credit that

argunent in its preenption analysis. 109 S. C. 1708-1709.)
Per haps, given the different beginning points fromwhich the

Court viewed Bl ackfeet taxes and Cotton Petrol eumtaxes, the

contradictory results were inevitable. 1In Blackfeet, the Court
started with the premise that "the state may tax Indians only when
Congress has mani fested clearly its consent to such taxation

[and that] statutes are to be construed liberally in favor of the
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I ndi ans wi th anbi guous provisions attributed to their

benefit . . . ." In Cotton Petroleum the Court comrenced its

anal ysis on the precept that "[non-Indian] |essees operating on an
Indian reservation [are] . . . subject to non-discrimnatory state
taxation as long as Congress [has] . . . not act[ed] affirmatively
to preenpt the state taxes.”" 109 S. C. at 1706. |In Cotton the
Court al so took passing notice of the general guide for
i nterpreting anmbi guous statutes in favor of Indians, but the first
rule seens to have overwhelnmed it.

The dissenters quite effectively criticized the statutory

interpretation enployed by the majority in Cotton Petroleum \Wat

seens cl ear enough is that Congressional action in 1938 is fraught
with anmbiguity. The Court had to choose between one of two

prem ses, one in favor of states and one in favor of tribes. The
majority's choice may indicate that traditional precepts of Indian
| aw favorable to tribes no | onger play such an inportant role in
the Court's decisions.

B. VWhat Is Left OF Preenption?

The Court's interpretation of the 1938 Leasing Act is
unfortunate for tribes. 1t can easily be corrected by Congress,
however, if the legislative branch wishes. What the Court may
have done to the general rules of Indian | aw preenption is nore
di st urbi ng.

(1) The Particul arized I nquiry

In order to reach its result, the Court did not, in fact,
bal ance the state, tribal and federal interests in light of the
strong federal policy to enhance tribal econonic devel opnent.

Instead, the so-called "particularized i nquiry" that previously
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forned the basis of preenption analysis has cone down to what
Justice Blacknmun called the "inexorable zero." That is, once the
state has shown that it has any involvenent with an on-reservation
activity, no matter how nuch greater the federal and triba
i nvol venent or interests, the state can tax. |If that is to be the
rule, then it raises very serious policy questions for tribes who
have recently noved toward a nore "cooperative" approach in their
relations with states.

(2) Econonic | npact

The Court also seens to have increased the tribes' burden to

show interference with their economc interests. The taxes in

Bracker and Ramah were less than five percent of val ue each, but
the Supreme Court had no difficulty in concluding that they
interfered with tribal econonmic self-sufficiency by reducing
returns to the tribe or increasing costs to the tribe of engagi ng

in certain activities. In Cotton Petroleum the Court said that

such small and "indirect" reductions in tribal revenues will not
justify a finding of preenption.

The practical result could be that tribal efforts to
i ncrease revenues fromresource devel opment by inposing taxes on
top of royalties may falter. The prices of nobst tribal resources
are set in conpetitive markets. |In such a setting, the price
buyers are willing to pay will likely be discounted by nearly the
amount of any additional tax the tribe would assess.

(3) Federal Regul ation

Bracker and cases following it found significant federa
i nvol venent that "left no room' for state invol venent on the basis

of conprehensive federal regulations of the activity invol ved.
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The regul atory involvenent of the Interior Departnent in oi
leasing is certainly no | ess conprehensive than its regul atory
role in tinber harvests which preenpted state taxes in Bracker
Yet, these conprehensive federal regulations did not lead to the
sanme result. Perhaps the Court will now concentrate nore on
Congressional acts than executive regul ations.

And what of those circunstances in which there is no
Congressional action and no conprehensive regul ati on of an
activity, but nerely its encouragenent and approval by Interior

Departnment? For instance, in California v. Cabazon Band, supra,

one could not say (at least prior to the passage of Indian Gam ng
Act) that the federal governnent conprehensively regul ated
ganbling on Indian reservations. But the Court found that federa
interests in enhancing tribal econonmic activity were sufficient to
overcone California's interest in controlling organized crine. At
first blush, at least, California' s concern appears to be nore
conpel ling than the vague state interests presented in Cotton
Pet r ol eum

(4) The Nexus Between Taxes And Services

An inportant feature in virtually all previous preenption
anal ysis has been the Court's denand that a state seeking to
justify a tax must show that the tax proceeds are used to benefit

or regulate the activity taxed. There nust, in other words, be a

nexus between the state's regulatory invol vemrent on the
reservation and the tax the state wishes to inpose. See e.q.

Ranah Navaj o School Board v. Bureau of Revenue of New Mexi co,

supra (tax on school construction not justified where state

benefits to a tribe "are [not] in any way related to construction
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of schools on the Indian I and"); New Mexico v. Mescal ero Apache
Tribe, 462 U S. 324, 342 (1983) (rejecting state hunting

regul ations and license fees on non-Indians on reservation despite
state services to the tribe when "no services [the state]

has perforned [are] in connection with hunting and fishing by non-

menbers"). Cf. Mdanahan v. Arizona State Tax Commin, 411 U. S

165, 173 n.12 (1972) ("conferring rights and privil eges on these
I ndi ans cannot affect their [tax i mune] situation . . . .") The

Court well summarized this rule in the Mescal ero Apache case as

follows: "[T]he exercise of state authority which inmposes
addi ti onal burdens on a tribal enterprise nust ordinarily be
justified by functions or services perfornmed by the state in
connection with the on-reservation activity." 462 U S. at 336.
The Ninth Circuit dealt even nore explicitly with this issue

in Cow Tribe of Indians v. Montana (Crow Tribe I1), 819 F.2d 895

(9th Gir. 1987), summarily aff'd 484 U.S. 997 (1988). In that

case, the Ninth Crcuit struck down a Montana state severance tax
assessed agai nst non-Indian operators of coal mines on the Crow
Reservation. The Court invalidated the state taxes both because
it considered the tax preenpted by federal law and it concl uded
that the taxes infringed on the tribe's rights to self-government.
The Court held that the taxes could not stand unless the state
could show a "carefully tailored relationship between the
severance tax revenues and the coal-related [state] services."

819 F.2d at 901-902.

In Cotton Petroleum the Court did not explicitly abolish
t he nexus requirenent. Sone of its |anguage carries disturbing

hints, however. See 109 S. CG. at 1714; Dissent, at 109 S. C. at

- 14 -



1724 n. 10. The majority required no nexus in judging the taxes
under the Conmmerce C ause.
California has indicated its intention to seek certiorari on

the nexus issue in Hoopa Valley Tribe v. Nevins, supra. In that

case, the Ninth G rcuit adhered to the nexus standard, havi ng been

persuaded that Cotton Petroleumdid not change that rule. As the

Ninth Crcuit obviously understood, if there need be no nexus
between the activity taxed by a state and the state provision of
services to reservation communities, then there will be few
grounds upon which to stop alnbst any state tax on al nost any non-
Indian activity on Indian reservations. Mst states do provide
some services -- social services, education -- on many
reservations sinply because nenbers of Indian tribes are also
citizens of the United States. Wthout the nexus requirenent, in
ot her words, a state could tax tribal coal, oil, tinmber, water, or
any other resource sinply because it also funded a reservation
Headstart program

C. Lessons For Tribal Strategy

Cotton Petroleums | awer knows Indian |law. But he

represented a private firm not the tribe, and the record nade at
the trial level continued to hurt the tribe all the way to the

Supreme Court. If the exercise of sovereign power by a tribe is
to be put at issue in court, the tribe risks much if it is not a

full litigating party.
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