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FEDERAL JUDGE HEARS QUECHAN TRIBE’S CASE ON
OCOTILLO WIND PROJECT HARM TO SACRED SITES
By Miriam Raftery
January 21, 2013 (San Diego) – On Friday, January 18,
U.S. District Court Judge Gonzalo Curiel heard
arguments in a lawsuit filed by the Quechan tribe of the
Fort Yuma Indian Reservation against the U.S.
Department of the Interior and Bureau of Land
Management, as well as Pattern Energy and other
defendants.
The suit contends that the federal government failed to
protect Native American cultural resources, including
sacred sites, when it allowed the Ocotillo Wind Energy Facility to be built. Moreover,
Quechan contends that the federal government's reclassification of protected lands
to accommodate the wind project was arbitrary--and that a similar decision to
industrialize almost any public lands regardless of damage to resources could be
done if the government's action is allowed to stand.
The tribe claimed a violation of the Native Heritage Preservation Act and contended
that the BLM did not consult with the tribe prior to project approval. Judge Curiel
noted that the BLM had contacted the tribe, but Quechan attorney Thane Somerville
argued that the burden rested on the BLM to propose meeting times.
The judge next asked about the cumulative impacts of this project along with many
other large-scale energy projects proposed on BLM lands and suggested that the
analysis “appears compartmentalized.”
BLM attorney Marissa Piropato said the BLM analyzed an area 10 miles beyond the
project boundaries. Another attorney arguing for Pattern Energy, the project
developer, insisted that an “extraordinary job” was done of analyzing cumulative
impacts.
But the Quechan attorney offered compelling evidence to the contrary. He noted
that multiple 9th Circuit cases require detailed analysis of cumulative impacts and
cited as precedent a case in which the court held that 2 milion acres of national
forest acres needed to be analyzed. “The 9th circuit rejected the government’s
argument outright,” he observed.
Quechan’s attorney pointed out that the California Desert Conservation Act protects
6 million acres of class L lands which should be analyzed together, since many
other massive projects are proposed on class L lands. “The intent was to place
protected cultural resources onto class L lands,” he observed. “The decision makers

and the public need to know the cumulative impacts and how those cultural
resources on Class L land will be impacted.”
The BLM lawyer maintained that the law doesn’t require that , adding that “This
idea that class L land provides special protection for cultural resources” is incorrect.
Judge Curiel voiced interest in visual resources that Quechan argues are part of a
“spiritual landscape” that has been harmed by the project. He asked what the
interim reclassification to class 3 was based upon.
Piropato said the BLM “manages visual resources like any other” conceding that
when wind resources were found, the BLM “changed the designation to fit the use”
from class 3 to class 4.
“So there was not the kind of probing analysis to change it to class 3 as there was
to class 4?” the judge asked; Piropato said that was correct.
Quechan’s attorney argued that the BLM’s argument “allows them to wait for a
project, then choose the least restrictive class.” He called that approach “arbitrary
and capricious” and noted that NEPA requires management to protect visual
resources. He added that Class L designation allows only those multiple uses that
allow management for protection of visual as well as cultural resources.
“They changed the standards to allow a project which otherwise did not comply,”
Somerville argued for Quechan. He noted that by BLM’s definition, “wind can only
be consistent with class 4.” He later added, “The change to class 4 is based on
nothing except the desire to place this wind project there.” He reiterated that Class
L requires management to protect culturally sensitive resources and scenic values.
“Imagine if the city of San Diego managed land this way--just waited until someone
wants a 100 story building and then say it’s okay to approve it.," Quechan's lawyer
said.
BLM’s lawyer insisted that a “robust analysis” of visual resources was done . A
lawyer for Ocotillo Wind Express stated that “the land use decision drives the
resource plan,” not the other way around.
The judge asked Quechan if the tribe’s view was that any wind turbines in the area
would reduce visual resources. The attorney pointed out that the tribe’s concern
was with the specific project at hand. Somerville further argued that if the BLM’s
actions are allowed to stand, “it means that any wind project would be allowed on
class L lands.”
The project is nearing completion, though of 13 turbines originally proposed, only
112 were approved. Some were not approved due to cultural resources, proximity
to bighorn sheep, military, or other concerns.

“They are trying to put a round peg in a square hole,” Somervile contended. “Even
with all the mitigation, their own analysis admits significant diminishment of scenic
value” and cultural resources he added. “The government did not analyze if the
project is consistent with class L management. Their position is they don’t have to
do that. …We have a very different world view” of what the law requires, he said.
BLM’s lawyer contended that class L lands could have “power plants or an airport”
and insisted such uses could be compatible with protection of resources. “Wind
energy projects are allowed on class L lands provided that NEPA (National
Environmental Poilcy Act) requirements are met.
Quechan’s lawyer fired back, “Their interpretation would mean there is no
difference” in management requirements for several classes of land. Everything
short of wilderness designation could be open to wind development, he suggested.
The Judge asked the BLM for additional citations; the BLM lawyer said she had a
“SNAFU” and would provide a thumb drive with more citations this week.
Judge Curiel indicated he expects to issue a decision within two weeks.
In this hearing, plaintiffs were not allowed to present evidence of specific damage
to cultural and visual resources. No photographs were allowed to be presented, nor
information on efforts by the BLM and Pattern Energy to thwart documentation of
cultural resources. For example, the BLM refused to recognizing findings by forensic
dog teams hired by Native Americans; there was also an inexplicable delay of many
months by environmental monitors to report key findings later confirmed by the
Imperial Valley Coroner as ancient human remains. Numerous artifacts have long
been identified and recognized by the state on the site, which is known to multiple
tribes as the Valley of the Dead.
But the project was built anyhow and is now nearly complete. An ancient
Spokeswheel geoglyph, recognized on the National Register of History Places, has
lost all but a sliver of a view toward nearby mountains considered sacred at a site
used to this day by multiple tribes for sacred rituals.
Earlier this month, the California Native American Heritage Association issued a
scathing report blasting the BLM’s actions, going so far as to suggest that if
adequate mitigation is not taken to address concerns of the Quechan and Viejas
tribes, California’s Attorney General should file a lawsuit against the federal
government.

